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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  audit  of  the  Montana 
Board  of  Architects.  The  audit  was  conducted  in  response  to  the  1977 
sunset  law,  which  terminates  the  board  on  July  1,  1979.  The  intent  of 
the  audit  was  to  determine  the  need  for  state  regulation  of  Montana’s 
architectural  profession. 

The  audit  focused  upon  the  six  questions  of  the  sunset  law  and 
includes  an  examination  of  board  operations.  It  does  not  encompass  a 
review  of  the  board’s  financial  transactions  or  overall  compliance  with 
state  laws. 

There  are  no  formal  recommendations  in  the  report  since  the  re- 
sponsibility for  such  recommendations  lies  with  the  Legislative  Audit 
Committee.  Nevertheless,  we  discussed  the  contents  of  the  report  with 
a large  number  of  individuals  and  organizations,  including  the  director 
of  the  Department  of  Professional  and  Occupational  Licensing,  the  members 
of  the  Board  of  Architects,  the  Governor’s  Office  of  Budget  and  Program 
Planning,  the  American  Institute  of  Architects,  and  the  National  Council 
of  Architectural  Registration  Boards. 

We  wish  to  express  our  appreciation  to  the  members  of  the  board  and 
to  the  director  of  the  department  and  his  staff  for  the  assistance  they 
provided  during  the  audit.  We  also  wish  to  thank  other  members  of  the 
architectural  profession  for  assistance  they  gave  us. 

Respectfully  submitted, 

Morris  L.  Brusett,  C.P.A. 

Legislative  Auditor 
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OFFICE  OF  THE  LEGISLATIVE  AUDITOR 


SUNSET  PERFORMANCE  AUDIT  OF  THE 
BOARD  OF  ARCHITECTS,  DEPARTMENT  OF 
PROFESSIONAL  AND  OCCUPATIONAL  LICENSING 

SUMMARY 

Montana's  1977  Legislature  passed  Senate  Bill  162  as  Chapter 
562,  Laws  of  Montana,  1977.  The  law,  commonly  referred  to  as  the 
"sunset  law,"  terminates  numerous , regulatory  boards  and  agencies 
and  specifically  calls  for  a performance  audit  of  each  agency 
prior  to  scheduled  termination.  The  sunset  law  terminates  the 
Board  of  Architects  on  July  1,  1979.  This  performance  audit  is 
in  response  to  the  legal  requirement  for  review  of  the  board 
prior  to  termination. 

Chapter  I (page  1)  introduces  the  report  by  explaining 
the  objectives  and  intent  of  sunset  legislation,  the  six  questions 
which  relate  to  the  need  for  state  regulation  and  activities  of 
the  state  directed  toward  meeting  that  need,  and  the  scope  of 
our  audit. 

Chapter  II  (page  5)  provides  a background  on  the  evolution 
of  the  architect  profession  and  a brief  history  of  regulatory 
development  in  the  United  States  and  Montana.  The  chapter  also 
presents  the  relationship  of  the  Montana  Board  of  Architects  to 
national  organizations  (page  10)  which  substantially  influence 
the  conduct  of  the  Montana  architect  profession.  Included  is  a 
short  history  of  the  board's  financial  operations  (page  12)  and 
an  explanation  of  its  operating  objectives  (page  13).  Finally, 
the  architectural  licensing  laws  are  explained  (page  19) . 
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Chapter  III  (page  25)  addresses  the  need  for  regulating 
the  Montana  architectural  profession  in  view  of  actual  or  potential 
harm  to  the  public.  Two  questions  are  answered — (1)  Would  the 
absence  of  regulation  significantly  harm  and  endanger  the  public's 
health,  safety  or  welfare;  and  (2)  Is  there  a reasonable  relation- 
ship between  the  exercise  of  the  state's  police  power  and  the 
protection  of  the  public's  health,  safety  and  welfare? 

In  answer  to  the  first  question,  we  conclude  (page  34)  that  the 
total  absence  of  regulation  within  the  architect  profession  could 
significantly  endanger  the  public's  health,  safety  and  welfare. 
Although  we  found  no  evidence  of  actual  physical  harm  occuring, 
there  appears  a potential  for  harm  if  unqualified  persons  designed 
buildings  used  by  the  public. 

The  second  question  relates  to  whether  the  current  activities  are 
sufficient  to  protect  the  public  from  potential  harm  addressed 
in  the  first  question.  In  this  regard  we  conclude  that  there 
is  not  a reasonable  relationship  for  some  aspects  of  the  current 
exercise  of  the  state's  police  powers  and  the  protection  of 
the  public's  health,  safety  and  welfare  (page  41).  The  law 
should  cover  all  buildings  utilized  by  the  public  rather  than 
only  publicly  owned  buildings;  and  the  present  activities  of 
the  board  cover  only  licensing  as  contrasted  to  monitoring  archi- 
tectural design  performance. 

Chapter  IV  (page  43)  addresses  a single  question — Are 
all  facets  of  the  regulatory  process  designed  solely  for  the 
purpose  of,  and  have  as  their  primary  effect,  the  protection  of 
the  public?  This  considers  the  possiblity  that  many  regulatory 
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activities  may  be  more  related  to  protecting  the  interests  of  the 
profession  rather  than  the  public's  health,  safety  and  welfare. 

The  chapter  considers  the  need  for  public  members  as  contrasted 
to  a board  totally  comprised  of  professional  architects  (page 
44) . Further  selective  requirements  for  entry  into  the  architect 
profession  which  constitute  unnecessary  restrictions  are  discussed 
(page  48) . In  addition,  the  possibility  of  excessive  fees  resulting 
in  accumulated  year-end  fund  balances  is  pointed  out  (page  53) . 
Finally,  the  chapter  presents  data  regarding  the  board's  prohibition 
against  solicitation  of  business  and  competitive  price  bidding  to 
obtain  projects  (page  56).  In  this  regard,  we  point  out  a practice 
of  standardized  pricing  for  school  building  design.  The  chapter 
conclusion  points  out  a number  of  regulatory  facets  which  should 
be  changed  (page  61) . 

Chapter  V (page  63)  addresses  two  questions — Does  the 
regulation  have  the  effect  of  directly  or  indirectly  increasing 
the  cost  of  goods  or  services;  and,  Is  the  increase  in  cost  more 
harmful  to  the  public  than  the  harm  which  could  result  from  the 
absence  of  regulation?  Various  regulation  costs  are  identified 
and  measured  when  feasible.  Generally,  the  costs  of  regulation 
are  unmeasurable  although  existent.  We  conclude  that  regulation 
results  in  higher  costs  but  that  they  are  minimal  and  that  prob- 
able cost  of  total  deregulation  could  be  significant  in  relation 
to  potential  harm  to  the  public  (page  74) . 

Chapter  VI  (page  75)  addresses  the  sixth  and  final 
question — Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public?  The  report 
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discusses  the  present  form  of  regulation  used  in  Montana  and 
other  less  restrictive  alternatives  which  are  available  including 
no  regulation  (page  78) . Included  are  three  tables  designed  to 
aid  the  Legislative  Audit  Committee  in  recommending  the  reg- 
ulatory alternative  most  appropriate  for  Montana,  and  alternative 
regulatory  facets  under  each  form  of  regulation  (pages  100,  101 
and  102) . 
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Chapter  I 
INTRODUCTION 

This  sunset  performance  audit  addresses  the  need  for  state 
regulation  of  the  architectural  profession  by  the  Board  of  Archi- 
tects— a state  board  within  the  Department  of  Professional  and 
Occupational  Licensing.  The  Board  of  Architects  (hereinafter 
referred  to  as  the  board)  is  responsible  for  the  regulation  of 
the  practice  of  architecture  in  Montana.  An  architect  is  a 
individual  technically  and  legally  qualified  to  render,  or  offer- 
ing to  render,  personal  services  by  consultations,  preliminary 
studies,  drawings,  specifications,  or  other  service  in  connection 
with  the  design  of  a building  or  an  addition  or  alteration  thereto, 
whether  one  or  all  of  these  services  are  performed  either  in 
person  or  as  the  directing  head  of  an  organization. 

REPORT  OBJECTIVES 

The  1977  Legislature  passed  a law  terminating  numerous 
regulatory  boards  and  agencies,  including  the  Board  of  Architects. 
This  law  is  commonly  referred  to  as  the  "sunset  law."  The  "sunset 
law"  requires  the  Legislative  Audit  Committee  to  have  conducted  a 
performance  audit  of  each  terminated  agency.  The  performance 
audit  must  objectively  review  the  need  for  each  regulatory  board/ 
agency  and  offer  recommendations  for  reestablishment,  modifica- 
tion, or  termination. 

In  defining  legislative  intent,  the  sunset  law  (Section  82- 
4601(1),  R.C.M.  1947)  states  that,  by  requiring  periodic  evalu- 
ation in  the  form  of  a performance  audit,  the  legislature  will  be 
in  a better  position  to  ensure  that  agencies  and  programs  exist 
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only  to  be  responsive  to  state  citizens'  needs.  The  sunset  law 
terminates  the  Board  of  Architects  on  July  1,  1979.  This  perfor- 
mance audit  is  in  response  to  the  statutory  requirement  for 
a review  prior  to  board  termination. 

REPORT  ORGANIZATION 


The  sunset  law  requires  the  thorough  examination  of  the 

following  questions  during  the  conduct  of  the  performance  audit. 

"(a)  Would  the  absence  of  regulation  significantly  harm  or 
endanger  the  public  health,  safety,  or  welfare? 

(b)  Is  there  a reasonable  relationship  between  the  exercise 
of  the  State's  police  power  and  the  protection  of  the  public 
health,  safety,  or  welfare? 

(c)  Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public? 

(d)  Does  the  regulation  have  the  effect  of  directly  or 
indirectly  increasing  the  costs  of  any  goods  or  services 
involved  and,  if  so,  to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the  public  than 
the  harm  which  could  result  from  the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process  designed 
solely  for  the  purpose  of  and  have  as  their  primary  effect 
the  protection  of  the  public?"1 

The  report  focuses  on  these  questions. 

Chapter  I is  introductory.  It  summarizes  the  objectives, 
organization,  and  scope  of  the  report. 

Chapter  II  presents  background  information  about  the  evolu- 
tion of  the  architectural  profession.  Included  in  this  background 
information  is  a history  of  the  board  and  the  profession,  and 
details  on  the  board's  organization,  staffing,  funding,  objectives, 
and  operations. 


1 Senate  Bill  162,  enrolled  as  Chapter  562,  Laws  of  Montana  1977, 
and  codified  as  Title  82,  Chapter  46,  R.C.M.  1947. 
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Chapter  III  addresses  two  of  the  questions  set  forth  in  the 
sunset  law.  The  first  question  is  whether  the  absence  of  regula- 
tion of  architects  would  harm  the  public.  To  answer  this  we  reviewed 
the  relevancy  of  the  architectural  law  and  measured  effectiveness  of 
current  regulation  by  the  board.  The  second  question  is  whether 
there  is  a reasonable  relationship  between  the  exercise  of  the 
state's  police  power  to  regulate  the  architectural  profession 
and  the  protection  of  the  public's  health,  safety,  or  welfare. 

To  answer  this  question  we  discuss  the  architectural  regulation 
law  and  the  current  activities  of  the  board  for  licensure  and 
regulation  of  the  architectural  profession. 

Chapter  IV  addresses  another  question  posed  by  the  sunset 
law:  Whether  all  facets  of  the  regulatory  process  are  designed 
solely  for  public  protection.  The  chapter  discusses  the  establish- 
ment of  the  architectural  regulation  law  in  Montana,  the  extent 
to  which  the  public  has  participated  in  board  decisions  and 
actions,  the  relationship  between  the  professional  association  of 
Montana  architects  and  the  board,  restrictive  entry,  solicitation 
of  services,  and  monitoring  and  disciplining  architects. 

Chapter  V addresses  two  other  questions  of  the  sunset  law. 

That  is,  whether  state  regulation  of  the  architectural  profession 
has  the  effect  of  directly  or  indirectly  increasing  costs  to  the 
public  and  whether  such  increase  is  more  harmful  than  the  harm 
which  could  result  from  the  absence  of  regulation. 

Chapter  VI  addresses  the  final  question  of  the  sunset  law: 
Whether  there  is  a less  restrictive  alternative  method  of  regula- 
tion available.  The  possible  alternative  forms  of  regulation  are 
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discussed  as  they  relate  to  the  regulation  of  the  architectural 
profession  in  Montana. 

SCOPE  OF  THE  AUDIT 

This  performance  audit  primarily  addresses  the  need  for 
state  regulation  of  the  architectural  profession.  It  focuses 
upon  the  six  questions  posed  in  the  sunset  law  and  includes  an 
examination  into  the  effectiveness  of  the  operations  of  the  Board 
of  Architects.  It  does  not  encompass  a review  of  the  financial 
transactions  of  the  board  or  the  board’s  overall  compliance  with 
state  laws. 


£ 
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Chapter  II 


BACKGROUND 

EVOLUTION  OF  THE  REGULATION  OF  ARCHITECTURE  IN  MONTANA 

During  the  Middle  Ages,  building  craftsmen  associated  in 
guilds,  but  architects,  though  they  were  trained  in  such  crafts 
and  no  doubt  maintained  affiliation  with  a craft  guild,  never 
achieved  a separate  professional  organization  of  their  own.  Not 
until  architecture  became  a fine  art  in  the  Renaissance  did 
architects  take  an  active  part  in  establishing  their  profession. 

In  1671,  the  first  architectural  group,  known  as  the  Royal  Academy 
of  Architecture,  was  established  in  Paris.  While  the  academy 
exhibited  many  professional  characteristics,  its  membership  was 
restricted  to  carefully  selected  royal  appointees. 

By  the  eighteenth  century,  private  architects  in  Europe 
began  to  feel  the  need  for  a professional  association  due  to 
the  rise  of  new  conditions  of  practice.  During  the  early  1800s, 
permanent  national  societies  of  architects  were  founded  in  both 
England  and  Holland — focusing  on  conditions  of  practice  and 
the  problems  of  professional  education.  In  the  United  States 
professional  organizations  followed  a similar  course.  Architects 
in  the  early  1800s  were  so  few  in  number  that  they  first  joined 
forces  with  painters  and  sculptors.  However,  their  numbers 
increased  and  in  1857  a permanent  organization,  The  American 
Institute  of  Architects  (AIA) , was  finally  created  in  New  York. 
Membership  in  the  institute  increased  rapidly  and  during  the 
1880s  alone  the  number  of  architects  in  the  United  States  doubled. 
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Reasons  for  this  rapid  increase  include  the  founding  of 
several  architectural  schools  in  the  1860's  as  well  as  the  merger 
of  the  AIA,  then  based  in  New  York  City,  and  the  Western  Association 
of  Architects,  based  in  Chicago. 

The  AIA  is  the  prime  national  professional  society  of  the 
architectural  profession  in  the  United  States.  The  professional 
society  was  set  up  to  maintain  and  improve  the  competence  of 
today's  practitioners,  to  create  a sufficient  supply  of  well- 
trained  practitioners  for  tomorrow,  and  to  represent  the  industry 
before  professional  and  industry  groups,  government,  and  the 
public  so  that  good  design  is  encouraged  by  law  and  demanded  by 
the  community.  National  scope  was  intended  from  the  start; 
however,  local  state  chapters  were  established  to  meet  local 
needs . 

The  Montana  Chapter  of  the  American  Institute  of  Architects 
was  established  in  1921.  Membership  in  AIA  is  open  to  every 
architect  who  is  a citizen  of  the  United  States  as  long  as  the 
architect  can  satisfy  the  national  organization  and  his  local  AIA 
chapter  that  he  has  the  necessary  professional  qualifications. 
Because  AIA  is  a private  association  membership  cannot  be  compelled. 
Of  the  58,000  to  60,000  active  licensed  architects  nationwide, 
approximately  26,000  belong  to  the  AIA.  AIA  has  adopted  a code 
of  ethics  and  professional  conduct;  however,  adherence  to  these 
standards  is  mandatory  for  AIA  members  but  voluntary  for  non- 
member architects. 

During  the  developmental  stage  of  the  American  Institute  of 
Architects,  regulation  of  other  professional  occupations  within 
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the  United  States  was  becoming  commonplace.  The  police  and 


public  welfare  powers  granted  to  states  by  the  United  States 
Constitution  permitted  states  to  regulate  professions  and  occupa- 
tions. Architects  soon  became  interested  in  the  regulation 
of  their  profession  due  to  the  increased  number  of  persons  enter- 
ing the  architectural  field  whose  qualifications  were  considered 
questionable.  The  first  architect  licensing  legislation  was 
passed  in  1897  in  Illinois.  Similar  legislation  was  gradually 
enacted  in  other  states  and  as  shown  on  Illustration  2-1  below, 

75  percent  of  the  states,  including  Montana,  had  a licensing 
law  by  the  late  1930s. 1 Today,  architectural  practice  in  the 
United  States  is  regulated  by  all  50  states  as  well  as  the  District 
of  Columbia,  the  Canal  Zone,  Guam,  Puerto  Rico,  and  Virgin  Islands. 


ENACTMENT  OF  ARCHITECTURAL 
LICENSE  LAWS 


Year 


States  and  Territories 


1897  - 1901 
1901  - 1909 


3 


1910  - 1919  (includes  Montana) 


15 

12 

11 

6 

4 

_2 

55 


1920  - 1929 
1930  - 1939 
1940  - 1949 
1950  - 1959 


1960  - present 
Total 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 


Illustration  2-1 


1 The  Architect  at  Mid-Century,  Evolution  and  Achievement , 
Volume  One  of  the  Report  of  the  Commission  for  the  Survey 
of  Education  and  Registration  of  the  American  Institute  of 
Architects,  1954. 
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Architects,  unlike  many  other  professional  groups,  customarily 
do  their  work  in  surrounding  states  as  well  as  their  base  state. 

In  fact,  some  larger  architectural  firms  in  the  United  States 
practice  on  a national,  as  well  as  international  level.  In  1919, 
members  of  14  architectural  state  boards  met  to  discuss  the 
formation  of  a national  organization  to  develop  and  implement 
uniform  examination  procedures,  reciprocal  registration,  higher 
educational  standards  and  other  matters  of  common  interest. 

These  discussions  led  to  the  establishment  of  the  National  Council 
of  Architectural  Registration  Boards  (NCARB)  in  1920. 

NCARB  is  comprised  of  the  architectural  licensing  boards  of 
the  55  states  and  territories.  Under  NCARB ' s constitution,  "The 
active  membership  of  the  Council  shall  be  the  legally  constituted 
state  boards  in  good  standing.  A state  board  shall  mean  the 
state  body  legally  authorized  to  examine,  register  or  discipline 
architects."1  The  state  boards  formulate  the  rules  and  policies 
of  NCARB,  and  elect  its  directors  and  officers.  NCARB  provides 
services  to  its  member  boards  by  developing  a national  standard 
architect  examination,  as  well  as  setting  education  and  experience 
standards.  In  addition,  NCARB  is  involved  in  proposing  legislative 
guidelines  when  amending  existing  statutes  and  standards  of 
professional  conduct.  The  member  boards  can  adopt  these  standards 
as  requirements  to  be  met  by  candidates  for  licensure  as  archi- 
tects. Montana  has  adopted"  these  standards,  and  in  particular 

1 NCARB : Service  to  the  Public  and  the  Profession , 1977  Annual 
Report,  page  106. 
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Section  66-103(3),  R.C.M.  1947,  of  the  architectural  law  states 
in  part:  "A  person  applying  shall  have  successfully  completed 
the  requirement  of  prerequisites  in  education,  practical  experience, 
and  a written  examination  as  prescribed  by  the  board  in  conformance 
with  the  standard  NCARB  examination  and  grading  procedure." 

NCARB  also  provides  services  to  licensed  architects  by 
operating  a nationwide  certificate  system  which  facilitates 
the  licensure  in  another  state  of  architects  already  licensed 
in  one  state.  By  obtaining  an  NCARB  certificate  and  Montana 
board  approval,  out-of-state  architects  desiring  to  practice 
in  Montana  are  granted  a Montana  license  through  reciprocity. 

The  relationship  between  the  board  and  the  national  organi- 
zations affecting  the  practice  of  architecture  in  Montana  is 
depicted  on  Illustration  2-2. 
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BOARD  OF  ARCHITECTS 
NATIONAL  ORGANIZATION  RELATIONSHIP 


American  Institute 
Of 

Architects  (AIA) 


-Actively  concerned  with 
education  and  training 
-Serves  the  profession  by 
adopting  code  of  ethics 
and  professional  conduct 


* 

I 


National  Architectural 
Accrediting  Board 
(NAAB) 


-Accredits  schools  of 
architecture  in  the  U.S. 


Montana  Chapter  of 
American  Institute  of 
Architects 

-Seeks  professional 
membership  on  a voluntary 
basis 

-Monitors  legislation 
affecting  regulation  of 
architects 


/ 





National  Council  of 
Architectural 
Registration  Boards 
(NCARB) 


-Provides  national 
certification  for 
inter-state  and/or 
foreign  registration 
-Provides  standard 
examination  to  all 
state  boards 


Montana  Board  of  Architects 

-Licenses  architects 

-Promulgates  rules  and 
regulations 

-Works  closely  with  NCARB 
in  developing  eligibility 
requirements 

-Gives  NCARB  examination 


Licensed 

Architect 


Note:  Solid  lines  indicate  direct  relationship;  dotted  lines 

indicate  indirect  relationship. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-2 
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The  Montana  architectural  license  law  was  enacted  on  Febru- 


ary 28,  1917.  The  architectural  laws  requiring  state  regulation 
of  Montana  architects  are  codified  as  Title  66,  Chapter  1,  Revised 
Codes  of  Montana  1947.  The  purpose  of  the  law  has  remained 
the  same  since  passed  in  1917  with  the  exception  of  changes 
specifying  the  buildings  which  must  be  designed  by  architects  and 
what  individuals  are  exempted  from  the  act. 

BOARD’S  ORGANIZATION,  STAFFING,  AND  FUNDING 

Once  called  the  Board  of  Architectural  Examiners,  the  board 
was  located  in  Bozeman  at  the  School  of  Architecture,  Montana 
State  University.  The  Executive  Reorganization  Act  of  1971 
changed  the  name  to  the  Board  of  Architects  and  attached  the 
board  to  the  Department  of  Professional  and  Occupational  Licensing 
in  Helena  for  administrative  purposes.  The  board  consists  of 
three  members  appointed  by  the  Governor  with  the  consent  of  the 
Senate.  Each  board  member  serves  a three-year  term  and  may  be 
reappointed.  Board  members  must  be  licensed  architects  and  must 
have  been  in  continuous  architectural  practice  for  three  years 
prior  to  appointment.  Not  more  than  two  members  can  be  residents 
of  the  same  county. 

The  board  holds  its  annual  meeting  in  April  and  quarterly 
meetings  at  such  times  and  places  the  board  determines  necessary. 
During  fiscal  year  1976-77,  the  board  met  five  times.  Board 
meetings  are  normally  held  in  Helena.  Board  members  receive  $25 
per  day  compensation  plus  travel  expenses  while  attending  board 
meetings  or  when  otherwise  engaged  in  board  connected  business. 

The  board  has  the  authority  under  Montana  law  to  formulate  rules 
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and  regulations  necessary  for  the  proper  administration  of  archi- 


tectural regulation  in  Montana. 

The  board  is  administratively  supported  by  the  Department  of 
Professional  and  Occupational  Licensing.  One  person  spent  30 
percent  of  her  time  during  fiscal  year  1976-77  accomplishing  the 
board's  administrative  tasks.  There  are  no  anticipated  staff 


increases  budgeted  over  the  next  biennium.  The  board  is  funded 
totally  through  an  account  in  the  earmarked  revenue  fund.  The 
board  is  financed  entirely  by  examination  and  licensing  fees  paid 
by  architects.  The  current  fee  schedule  of  the  board  is  as 


follows : 


Annual  Renewal  License  Fee  $ 20 
Examination  Fee  60 
Reciprocal  Application  Fee  100 
Duplicate  wall  certificate  10 
Law  book  (for  non-architects)  4 


Appropriations  for  fiscal  years  1977-78  and  1978-79  were 
$12,905  and  $13,335,  respectively.  Illustration  2-3  details  the 


financial  history  of  the  board  from  fiscal  year  1971-72  to  fiscal 
year  1976-77. 


FINANCIAL  HISTORY 
Fiscal  Years  1971-72  to  1976-77 

Fiscal  Fund 


Year 

Revenue 

Appropriation 

Expenditures* 

Balance 

1976-77 

$19,475 

$16,084 

$8,950 

$35,808 

1975-76 

14,930 

14,370 

9,321 

25,283 

1974-75 

13,159 

6,528 

6,528 

19,674 

1973-74 

10,675 

9,727 

9,539 

13,043 

1972-73 

9,884 

8,696 

8,696 

11,907 

1971-72 

Not  Available 

Not  Available 

6,417 

10,719 

*Includes  prior  year  expenditure  adjustments  and  accruals. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 
Illustration  2-3 
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BOARD'S  OBJECTIVES  AND  OPERATIONS 


The  sunset  law  requires  each  board/agency  under  review  to 
define  its  goals  and  objectives  and  to  link  its  expenditures  to 
these  objectives.  The  board  was  supposed  to  have  done  this  by 
September  1,  1977.  While  the  board  defined  its  goals  and  objec- 
tives as  required  by  the  sunset  law,  the  expenditures  have  not 
been  linked  to  the  board's  goals  and  objectives.  In  August 
1977,  the  board  stated  its  goals  as  being  "To  promulgate  and 
maintain  a standard  of  competence  in  the  practice  of  architecture 
in  Montana  consistent  with  the  interests  of  its  citizens  in 
providing  for  health,  safety,  and  welfare,  and  to  protect  the 
public  from  unprofessional,  improper,  unauthorized,  and  unqualified 
practitioners. " 

Based  on  the  foregoing  goals,  the  board  enumerated  seven 
objectives.  The  board's  first  objective  is  to  "Renew  all  valid 
licenses  annually  and  process  all  qualified  candidates  for  licens- 
ing." As  of  July  1977,  the  board  had  licensed  545  architects 
in  Montana — of  whom  220  (40  percent)  were  in-state  architects 
and  325  were  architects  residing  out-of-state.  Illustration  2- 
4 shows  the  increase  in  the  number  of  licenses  renewed  by  the 
board  over  the  past  six  years. 
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The  second  obj ective  of  the  board  is  to  "Conduct  testing 
sessions  for  qualifying  and  professional  examinations."  All  50 
states  and  other  jurisdictions  use  the  standard  architectural 
examination  developed  by  NCARB . The  NCARB  examination  consists 
of  two  separate  examinations — the  professional  examination  and 
the  qualifying  examination. 

The  "professional"  examination  is  a two-day,  16  hour  exami- 
nation given  by  the  board  during  December  of  each  year  to  determine 

f 

initial  licensure.  This  examination  is  given  primarily  to  those 
candidates  who  possess  an  accredited  architectural  degree. 

Additional  NCARB  admission  requirements  adopted  by  the  board 

are  that  candidates  hold  a high  school  diploma,  be  of  good  character. 
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and  have  three  years  practical  training  in  the  office  of  a licensed 
architect  or  equivalent  training. 

The  "qualifying  examination"  is  a two-day,  21  hour  exami- 
nation given  by  the  board  during  June  of  each  year.  Candidates 
who  do  not  hold  an  accredited  or  approved  professional  degree  in 
architecture  must  pass  the  "qualifying  examination"  as  well  as 
the  "professional  examination."  Under  NCARB  rules  adopted  by  the 
board,  applicants  for  the  qualifying  examination  must  be  at  least 
21  years  of  age,  hold  a high  school  diploma,  be  of  good  character, 
and  have  a combination  of  education  and/or  practical  training  of 
at  least  12  years.  Illustration  2-5  shows  the  NCARB  examination 
results  in  Montana  for  the  past  six  years. 

ARCHITECT  EXAMINATIONS 
For  Fiscal  Years  1971-72  to  1976-77 


Fiscal 

Candidates 

Number 

Percent 

Year 

Type  of  Examination 

Examined 

Passing 

Passing 

1977-78 

Professional 

Qualifying* 

16 

13 

81% 

1976-77 

Professional 

16 

11 

69% 

Qualifying 

5 

2 

40% 

1975-76 

Prof  essional 

16 

12 

75% 

Qualifying 

5 

2 

40% 

1974-75 

Professional 

17 

13 

76% 

Qualifying 

2 

1 

50% 

1973-74 

Professional 

15 

12 

80% 

Qualifying  v 

2 

-0- 

-0- 

1972-73 

Seven  Part 

4 

4 

100% 

Professional 

14 

14 

100% 

Qualifying 

-0- 

-0- 

N/A 

1971-72 

Seven  Part** 

20 

7 

35% 

*Scheduled 

for  June  1978. 

**The  seven- 

-part  examination  was 

replaced  by 

two  separate 

examina- 

tions — the  professional  examination  and  the 

qualifying 

examination 

Source:  Compiled  by  the 

Office  of  the 

Legislative 

Auditor . 

Illustration  2-5 
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The  board's  third  objective  is  to  "Process  applications  for 


f 

reciprocal  licensing."  Currently,  60  percent  of  the  total 
licensees  reside  outside  of  Montana.  Architects  from  another 
state  desiring  to  practice  architecture  in  Montana  are  granted 
a Montana  license  only  if  the  architect  making  such  application 
for  reciprocity  is  the  holder  of  a National  Council  Certificate 
issued  by  NCARB.  The  council's  certificate,  which  is  also  re- 
quired by  27  other  states,  is  a detailed,  confirmed  record  of 
an  applicant's  education,  training,  experience,  registration, 
and  character.  For  those  out-of-state  architects  licensed  prior 
to  1965,  the  board  also  requires  evidence  that  the  applicant 
has  successfully  completed  an  AIA  or  NCARB  approved  seminar 
on  seismic  forces.  For  those  licensed  since  1964,  the  board 

relies  on  the  NCARB  examination  as  sole  evidence  of  the  architect's  4 

knowledge  of  seismic  forces  since  this  design  area  is  part  of 

the  NCARB  examination.  Illustration  2-6  depicts  the  residences 

of  the  325  out-of-state  architects  licensed  in  Montana.  Many 

of  these  architects  are  licensed  by  reciprocity;  however,  some 

architects  were  initially  licensed  in  Montana  and  subsequently 

relocated  to  another  state  or  jurisdication. 
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V 


RESIDENCES  OF  OUT-OF-STATE  ARCHITECTS  LICENSED  IN  MONTANA 

As  of  July  1977 


1. 

Alaska 

4 

2. 

Arizona 

9 

3. 

California 

43 

4. 

Colorado 

26 

5. 

Florida 

2 

6. 

Georgia 

1 

7. 

Idaho 

13 

8. 

Illinois 

12 

9. 

Kansas 

2 

10. 

Kentucky 

1 

11. 

Massachusetts 

2 

12. 

Michigan 

2 

13. 

Minnesota 

23 

14. 

Mississippi 

3 

15. 

Missouri 

12 

16. 

Nebraska 

8 

17. 

Nevada 

3 

18. 

New  Jersey 

1 

19. 

New  Mexico 

3 

20. 

New  York 

3 

21. 

North  Dakota 

18 

22. 

Ohio 

3 

23. 

Oklahoma 

1 

24. 

Oregon 

11 

25. 

Pennsylvania 

2 

26. 

South  Carolina 

1 

27. 

South  Dakota 

6 

28. 

Texas 

12 

29. 

Utah 

14 

30. 

Virginia 

2 

31. 

Washington 

67 

32. 

Wisconsin 

5 

33. 

Wyoming 

6 

34. 

Canada 

2 

35. 

Korea 

1 

36. 

Saudi  Arabia 

1 

Total  Out-of-State  Architects  325 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-6 
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The  fourth  obj ective  of  the  board  is  to  "Participate  in 


state,  regional,  and  national  meetings,  workshops,  and  committees 
to  coordinate  the  practice  of  architecture  in  Montana  with  other 
states  and  territories."  Since  NCARB ' s membership  is  comprised 
of  state  boards,  offices  held  at  the  regional  and  national  level 
are  filled  by  various  state  board  members.  Presently,  Montana 
is  being  represented  at  both  the  regional  and  national  level. 

One  board  member  is  the  former  chairman  of  NCARB’ s central 
states  region  comprised  of  Montana,  Kansas,  Nebraska,  North 
Dakota,  Oklahoma,  South  Dakota,  and  Wyoming.  Currently,  this 
board  member  is  a member  of  NCARB ’s  professional  examination  com- 
mittee and  is  on  the  board  of  directors.  Another  board  member 
is  a member  of  NCARB 's  professional  conduct  committee. 

The  fifth  obj  ective  of  the  board  is  "To  ensure  the  qualified 
Montana  architect  ready  access  to  other  states  by  means  of  reci- 
procity." Upon  request,  the  board  provides  information  to  either 
the  state  or  NCARB  as  to  whether  the  architect  is  in  good  standing. 

The  final  two  obj ectives  of  the  board  are  "To  provide  visi- 
bility to  the  practice  of  architecture  in  a manner  similar  to  the 
other  recognized  professions"  and  "To  investigate  all  legitimate 
complaints  of  incompetent  or  illegal  practice,  and  to  pursue  all 
such  complaints  through  legal  means  when  circumstances  so  justify." 
The  complaint  process  requires  the  board  to  notify  the  licensee 
that  may  be  in  violation  of  the  act  so  that  he  can  correct  the 
cause  of  such  complaint,  or  appear  before  the  board  to  show  cause 
why  his  license  should  not  be  suspended  or  revoked.  The  complaint 
process  is  discussed  later  in  Chapter  IV. 
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ARCHITECTURAL  LICENSING  LAW 


Licensing  laws  generally  fall  into  two  main  categories. 

Some  licensing  laws  regulate  the  professional  title  and  are 

commonly  called  "title"  laws  while  other  laws  regulate  both  the 

"practice"  and  "title"  of  the  profession  and  are  called  "practice" 

laws.  In  the  first  instance — "title" — individuals  cannot  hold 

themselves  out  to  the  public  as  an  "architect"  unless  they  are 

licensed.  In  contrast,  in  the  latter  case — "practice" — individuals 

cannot  hold  themselves  out  as  architects  nor  practice  architecture 

unless  they  are  licensed.  Of  the  55  architectural  licensing 

boards,  only  two  state  boards — Texas  and  Vermont — regulate  the 

profession  through  a "title"  law. 

The  architectural  law  in  Montana  includes  both  "title"  and 

"practice"  language.  Section  66-106(1),  R.C.M.  1947,  discusses 

illegal  practice  or  misuse  of  the  title  architect  as  follows: 

"Any  person  who  shall  use  the  title  "architect"  or  "regis- 
tered architect"  or  any  other  words,  letters,  figures,  or 
other  device  indicating  or  intending  to  imply  that  the 
person  using  the  same  is  an  architect,  or  who  shall  engage 
in  the  practice  of  architecture  with  the  meaning  of  this 
act,  or  shall  accept  compensation  for  rendering  architec- 
tural service,  without  first  having  complied  with  the  pro- 
visions of  this  act,  shall  be  deemed  guilty  of  a mis- 
demeanor. ..." 

Consequently,  in  Montana  anyone  performing  architectural 
work  or  holding  themselves  out  to  the  public  as  an  architect  has 
to  be  licensed. 

Exceptions 

While  the  foregoing  law  seems  to  be  all  inclusive,  i.e.,  no 
one  can  hold  themselves  out  or  practice  as  an  architect  unless 
licensed — there  are  some  exceptions.  The  law  does  not  preclude 
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the  following  persons  from  performing  architectural  services: 

1.  Consultants,  officers,  and  employees  of  the  United 
States  government  engaged  solely  in  the  practice  of 
architecture  for  the  federal  government. 

2.  Professional  engineers  performing  architectural  serv- 
ices which  are  purely  incidental  to  their  engineering 
practice. 

3.  Persons  planning,  designing,  altering,  repairing, 
supervising,  or  engaging  in  residential  construction 
consisting  of  less  than  eight  living  units  regardless 

of  size  or  cost  or  farm  buildings  which  are  not  intended 
for  use  or  used  as  a public  building. 

4.  Owner  planned,  designed,  altered,  constructed,  repaired, 
or  supervised  buildings  if  the  building  is  not  intended 
for  use  or  used  as  a public  building. 

5.  Draftsmen,  students,  clerks,  superintendents,  and  other 
employees  of  those  lawfully  practicing  as  architects . 

Public  Buildings 

The  architectural  law  (Section  66-113,  R.C.M.  1947),  specific- 
ally requires  the  use  of  licensed  architects  for  the  planning  and 
construction  of  public  buildings  or  other  public  works  or  improve- 
ments. In  addition,  licensed  architects  under  Section  66-114, 
R.C.M.  1947,  must  furnish  proof  of  errors  and  omissions  insurance 
on  each  contract  for  architectural  services  for  public  buildings. 

A "public  building"  is  defined  in  the  law  (Section  66-103(2) (d) , 
R.C.M.  1947),  as  any  building  which  the  state  or  any  political 
subdivision  maintains  for  the  use  of  the  public.  In  other 


f 


r 
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words,  public  buildings  include  only  those  buildings  owned  or 
used  by  state  or  local  government.  They  do  not  include  all  other 
types  of  buildings  used  or  frequented  by  the  public  such  as 
supermarkets,  theaters,  bowling  alleys,  multi-story  apartment 
complexes,  department  stores,  churches,  etcetera.  The  state 
architectural  law  was  amended  in  1953  to  require  the  use  of 
architects  on  government  buildings. 

BOARD'S  OPERATIONS  STREAMLINED 

At  the  time  of  the  board's  creation  in  1917,  the  licensing 
process  was  handled  entirely  at  the  state  level.  A review  of 
the  board's  minutes  indicates  that  the  board  members  were  actively 
involved  in  the  licensing  process.  Before  the  board  adopted 
the  standard  uniform  examination  through  the  National  Council 
of  Architectural  Registration  Boards  (NCARB)  in  1950,  the  board 
members  reviewed  all  applications  for  eligibility  to  take  the 
Montana  examination,  as  well  as  those  applications  for  licensing 
in  the  state  by  reciprocity.  In  addition,  the  board  was  respon- 
sible for  writing  and  grading  all  parts  of  the  examination. 

The  applications  for  licensing  through  the  grandfather  clause 
were  completed  in  1957. 
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Today  the  procedures  used  by  NCARB  have  simplified  the 
board's  operations  considerably.  As  shown  on  Illustration  2-7, 
the  examination  process  is  handled  primarily  by  NCARB  through  the 
participation  of  state  board  members.  The  administrative  assistant 
assigned  to  the  board  by  the  Department  of  Professional  and 
Occupational  Licensing  performs  the  majority  of  the  clerical 
functions  with  the  exception  of  two  board  members  proctoring 
the  examinations;  one  board  member  participating  in  the  writing 
of  the  professional  examination  at  the  national  level;  one 
board  member  participating  in  the  grading  of  the  design  portion 


ARCHITECT  EXAMINATION  PROCESS 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-7 
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of  the  qualifying  examination  at  the  regional  level;  and  all 
board  members  signing  the  license  once  the  candidate  passes 
the  examination. 

When  granting  a Montana  license  by  reciprocity  to  out-of- 
state  architects  who  wish  to  practice  in  this  state,  the  board 
again  relies  on  NCARB  services.  Architects  seeking  a reciprocal 
license  must  present  the  board  with  a certificate  issued  by 
NCARB.  This  document  informs  the  board  that  the  architect  meets 
all  standards  prescribed  by  NCARB  for  reciprocal  licensure. 

Since  the  board  has  adopted  the  procedure  of  accepting  the  NCARB 
certificate  as  evidence  of  that  person  being  qualified,  no  appli- 
cations have  been  formally  rejected. 

One  important  criteria  used  for  granting  a license  by  recip- 
rocity is  to  determine  if  the  applicant  is  familiar  with  seismic 
design.  In  Montana,  earthquakes  occur  and  architects  have  to 
ensure  that  the  buildings  are  being  designed  accordingly.  Prior 
to  1965  the  board  required  that  each  applicant  be  given  an  oral 
examination  in  the  area  of  seismic  forces.  Currently,  architects 
are  tested  on  seismic  design  through  the  professional  examination. 
For  those  out-of-state  architects  that  have  not  been  tested  in 
this  area,  the  board  relies  on  evidence  that  the  applicant  has 
successfully  completed  an  approved  seminar  on  seismic  design. 

The  trend  toward  greater  use  of  NCARB* s services  in  Montana 
by  the  board  is  logical.  Sixty  percent  of  the  architects  li- 
censed in  Montana  reside  out-of-state.  By  relying  on  NCARB  to 
determine  a candidate's  eligibility  to  take  the  uniform  exami- 
nation and  accepting  only  the  NCARB  certificate  as  evidence  to 
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practice  in  the  state  by  reciprocity,  the  operations  of  the  board 
have  been  streamlined.  Consequently,  involvement  by  individual 
board  members  is  kept  to  a minimum  and  they  are  able  to  focus 
their  attention  on  other  board  matters. 

In  summary,  the  Board  of  Architects  was  created  in  1917  to 
regulate  the  architectural  profession.  The  board  licenses  indi- 
vidual architects  through  an  examination  process.  The  examination 
used  is  prepared  by  the  National  Council  of  Architectural  Registra- 
tion Boards  (NCARB)  and  adopted  for  use  by  the  board.  This 
process  is  also  used  by  all  other  states.  The  Montana  board 
is  a member  of  NCARB.  Board  regulation  of  architects  in  Montana 
is  totally  financed  through  examination  and  license  fees  collected 
from  members  of  the  profession. 


r 


-24- 


Chapter  III 


THE  RELATIONSHIP  OF  STATE  REGULATION 
TO  THE  PUBLIC'S  HEALTH,  SAFETY,  OR  WELFARE 

This  chapter  addresses  two  questions  posed  by  the  sunset 
law.  Would  the  absence  of  regulation  significantly  harm  or 
endanger  the  public's  health,  safety,  or  welfare;  and.  Is  there  a 
reasonable  relationship  between  the  exercise  of  the  state's 
police  power  and  the  protection  of  the  public's  health,  safety, 
or  welfare?  In  defining  the  purpose  of  the  sunset  legislation, 
Montana's  sunset  law  (Section  82-4601,  R.C.M.  1947),  states  that 
"The  legislature  questions  whether  conditions  causing  the  estab- 
lishment of  these  agencies,  programs,  and  rules  have  not  changed 
to  such  an  extent  as  to  remove  the  need  for  some  or  all  of  the 
agencies,  programs,  and  rules."  This  chapter  discusses  whether  a 
public  need  continues  to  exist  for  the  current  level  of  licensure 
and  regulation  of  architects  in  Montana. 

THE  NEED  FOR  REGULATION  IN  MONTANA 

To  determine  whether  the  absence  of  regulation  would  signif- 
icantly harm  or  endanger  the  public's  health,  safety,  or  welfare, 
one  must  consider  the  traditional  justification  for  architectural 
regulation. 

Board  members  believe  that  when  the  public  is  seeking  design 
services,  they  are  often  unable  to  judge  whether  those  who  offer 
to  perform  services  are  competent  to  do  the  job.  One  purpose  of 
the  current  architectural  law  in  Montana  is  to  give  members  of 
the  public  some  assurance  that  those  professionals  they  are 
dealing  with  meet  minimum  standards  of  competency. 
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More  importantly,  board  members  believe  significant  public 
harm  could  be  encountered  if  buildings  were  designed  improperly. 
These  same  concerns  were  expressed  by  many  licensed  architects  in 
Montana.  During  our  review  of  the  board,  we  randomly  selected  50 
practicing  architects  in  the  state  to  respond  to  various  questions 
that  would  assist  us  in  evaluating  the  need  for  state  regulation 
of  the  architectural  profession.  Thirty-one  or  60  percent  of  the 
architects  responded  to  our  questionnaire  and  all  believe  that 
total  deregulation  would  allow  irresponsible  persons  to  practice 
architecture.  This  could  result  in  unsafe  buildings  as  well  as 
the  possibility  of  buildings  collapsing  through  noncompliance 
with  the  building  codes  and  other  improper  design  standards.  The 
ramifications  of  improper  building  design  on  public  safety  are 
obvious.  A theater,  gymnasium,  shopping  center,  apartment  build- 
ing, etcetera,  which  had  a partial  or  total  structural  failure 
due  to  improper  design  could  easily  cause  death  or  injury  to  a 
large  number  of  people.  Clearly,  improper  design  services  could 
result  in  potential  harm  to  the  public  such  as  inconvenience, 
financial  loss,  and  health  hazards — to  both  the  owner  of  a build- 
ing and  the  general  public. 

The  "title"  provision  of  the  architectural  law  gives  members 
of  the  public  some  assurance  that  the  architect  they  are  dealing 
with  meets  the  minimum  standards  of  competency.  This  is  accom- 
plished in  Montana  by  requiring  the  architect  to  place  on  all 
drawings  and  specifications  the  words,  "Licensed  Architect,  State 
of  Montana."  This  seal  signifies  that  the  architect  has  met  the 


education,  experience,  and  examination  requirements  within  the 
architectural  law. 

The  "practice"  provision  of  the  architectural  law  also 
prevents  persons  from  engaging  in  the  practice  of  architecture  in 
certain  design  areas.  That  is,  draftsmen,  architectural  students, 
building  contractors,  construction  managers,  etcetera,  cannot 
perform  specified  design  services  without  being  licensed  or  under 
the  supervision  of  a duly  licensed  architect.  In  addition,  the 
practice  law  specifies  which  buildings  must  be  designed  by  li- 
censed architects. 

Normally,  regulatory  laws  include  general  statements  of 

purpose;  that  is,  why  the  program  was  created  and  what  it  is 

supposed  to  accomplish.  As  stated  in  Section  66-101.1,  R.C.M. 

1947,  the  purpose  of  the  regulation  of  architecture  is  as  follows: 

"It  is  hereby  declared,  as  a matter  of  legislative  policy  in 
the  state  of  Montana,  that  the  practice  of  architecture  is  a 
privilege  granted  by  legislative  authority  and  is  not  a 
natural  right  of  individuals  and  that  it  is  necessary,  as  a 
matter  of  such  policy  and  in  the  interest  of  health,  safety, 
and  welfare  of  the  people  in  Montana,  to  provide  laws 
covering  the  granting  of  that  privilege  and  its  subsequent 
use,  control  and  regulation  for  the  purpose  of  protecting 
the  public  from  the  unprofessional,  improper,  unauthorized, 
and  unqualified  practice  of  architecture." 

As  discussed  earlier  in  Chapter  II,  there  are  exceptions 
within  the  law  that  allow  persons  who  are  not  licensed  to  prac- 
tice architecture.  Our  review  revealed  that  the  exceptions 
provided  in  the  law  create  an  enormous  gap  in  the  coverage  when 
dealing  with  public  protection.  The  purpose  of  the  law  appears 
to  be  all  inclusive  when  in  fact  it  is  not.  The  law  only  provides 
that  "public  buildings"  be  designed  by  licensed  architects.  A 


-27- 


public  building,  as  discussed  earlier,  is  defined  by  law  as  any 
building  which  the  state  or  any  political  subdivision  maintains 
for  the  use  of  the  public. 

Other  buildings — either  commercial,  farm,  or  residential — 
can  be  designed  by  nonlicensed  individuals  as  long  as  these 
buildings  are  not  intended  for  use  or  used  as  a "public  build- 
ing." Therefore,  structures  commonly  used  by  the  public  such  as 
bowling  alleys,  restaurants,  theaters,  multi-story  apartment 
complexes,  department  stores,  grocery  stores,  and  churches  do 
not  fall  within  the  definition  of  a public  building.  Thus,  the 
architectural  law  does  not  cover  all  segments  of  the  public's 
health,  safety,  and  welfare  and  the  exceptions  are  counter- 
productive to  the  purpose  of  regulation  of  the  architectural 
profession  as  stated  in  the  law.  In  1977  the  legislature  amended 
the  law  to  include  the  public  building  definition.  By  adding  the 
definition  "public  building"  in  the  architectural  law,  residential, 
farm,  and  other  privately  owned  buildings  are  not  now  required  to 
be  designed  by  licensed  architects  as  long  as  these  buildings  are 
not  intended  for  use  or  used  as  a public  building. 

During  our  review  of  the  board,  we  attempted  to  identify  and 
assess  the  public  harm  that  may  have  been  caused  by  the  existing 
weakness  in  the  architectural  law.  In  our  discussions  with  board 
members,  state  and  local  government  building  officials,  and  from 
responses  received  from  our  in-state  architect  survey,  we  could 
find  no  significant  evidence  of  actual  public  harm  as  a result  of 
privately  owned  buildings  being  designed  by  nonlicensed  indi- 
viduals. This  does  not  mean  there  may  not  be  a potential  for 
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public  harm.  Any  significant  evidence  of  actual  public  harm  in 
Montana  would  indicate  the  continued  need  for  regulation  of 
architects  under  the  right  to  practice  provisions  of  the  archi- 
tectural law. 

One  reason  that  significant  public  harm  has  not  occurred  as 
a result  of  nonlicensed  individuals  designing  privately  owned 
buildings  could  stem  from  the  existence  of  building  code  enforce- 
ment programs  at  the  state  and  local  government  level.  The 
design  and  construction  process  is  normally  heavily  regulated  at 
the  state,  county,  and  municipal  levels.  Virtually  all  construc- 
tion projects  must  meet  minimum  building  codes  and  zoning  regu- 
lations enforced  by  state  and  local  government  units.  Building 
codes  generally  are  classified  into  five  types  as  shown  below  on 
Illustration  3-1. 
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The  purpose  of  building  codes  is  to  provide  minimum  standards  to 
safeguard  life  or  limb,  health,  property,  and  public  welfare  by 
regulating  and  controlling  the  design,  construction,  quality  of 
materials,  use  and  occupancy,  location  and  maintenance  of  all 
buildings  and  structures. 1 As  discussed  earlier,  the  architec- 
tural law  does  not  cover  all  buildings.  In  contrast,  the  build- 
ing codes  cover  virtually  all  buildings  and  structures  irrespec- 
tive of  whether  or  not  they  are  used  by  the  government  or  the 
public . 

Until  1977,  local  government  control  over  building  codes  was 
predominate.  However,  in  1977,  the  45th  legislature  mandated  the 
movement  toward  statewide  and  national  codes.  While  there  were 
building  codes  prior  to  1977,  adoption  of  statewide  building 
regulations  became  effective  on  July  1,  1977,  with  the  establish- 
ment of  the  Building  Codes  Division,  Department  of  Administration. 
This  reorganization  at  the  state  level,  as  set  forth  in  Chapter 
504,  Session  Laws  of  1977,  and  Title  69,  Chapter  21,  R.C.M.  1947, 
requires  the  adoption  of  the  nationally  recognized  building  codes 
into  a statewide  building  code  that  can  be  used  throughout  the 
state  by  all  levels  of  government.  In  addition,  the  legislature 
transferred  to  the  Building  Codes  Division  the  responsibility  of 
providing  electrical  and  plumbing  inspections — a function  previ- 
ously handled  by  the  Boards  of  Plumbers  and  Electricians  within 
the  Department  of  Professional  and  Occupational  Licensing. 

Uniform  Building  Codes , published  by  International  Conference 

of  Building  Officials,  1976  Edition. 
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Thus,  the  legislature  has  provided  state,  municipal,  and  county 
governments  with  the  necessary  authority  to  provide  over-all 
protection  to  the  public  regarding  the  design  and  construction  of 
buildings  in  the  state.  Since  the  building  code  has  as  its 
primary  effect  the  protection  of  the  public,  we  explored  the 
possibility  that  the  public  is  currently  being  provided  sufficient 
protection  through  the  building  code  regulatory  process  already 
in  effect  in  Montana. 

We  contacted  the  administrator  of  the  Building  Codes  Divi- 
sion to  inquire  as  to  the  current  building  code  enforcement 
programs  in  the  state.  Cities  and  counties  currently  having 
building  code  enforcement  programs  account  for  approximately  60 
percent  of  Montana's  population.  The  administrator  indicated 
that  once  the  division  has  fully  completed  implementing  a state- 
wide building  code,  all  structures  except  single  family  residences 
will  be  covered  by  a building  code  program.  However,  the  current 
building  code  regulatory  process  contains  weaknesses  that  prevent 
the  state  building  officials  from  implementing  an  effective 
inspection  process  statewide.  These  weaknesses  stem  from  inade- 
quate funding  and  the  lack  of  properly  trained  staff.  In  this 
regard,  the  division  assumes  the  responsibility  of  implementing 
and  enforcing  the  statewide  building  code  where  enforcement  does 
not  exist  at  the  local  government  level.  Inspections  exist  for 
enforcement  of  the  electrical,  plumbing,  and  fire  codes;  however, 
enforcement  of  the  mechanical  and  building  codes  have  not  been 
fully  initiated.  The  administrator  indicated  full  implementation 
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of  a statewide  building  code  for  all  levels  of  government  will 
not  exist  until  sufficient  staffing  and  funding  are  provided. 

Our  discussions  with  building  officials  in  eight  major 
cities  in  Montana  disclosed  the  importance  of  the  architect  and 
engineer  as  having  the  ultimate  responsibility  for  ensuring  code 
compliance  while  the  building  official  serves  primarily  as  a 
spot-checker  to  verify  code  compliance.  The  existing  building 
inspection  programs  rely  heavily  on  architects  and  engineers  to 
ensure  structural  stability  in  buildings.  This  situation  exists 
because  not  all  building  officials  are  conversant  in  all  phases 
of  the  building  code  process,  even  though  these  officials  are 
responsible  for  code  enforcement.  Building  officials  we  spoke 
with  indicated  a continued  need  for  the  regulation  of  architects 
to  ensure  that  the  design  professionals  they  deal  with  are  com- 
petent. Determining  competency  by  the  building  official  is 
presently  accomplished  by  having  the  architect  place  his  seal  on 
the  plans  and  specifications.  This  seal  indicates  the  architect 
is  licensed  by  the  board. 

The  importance  of  the  architect  during  the  design  and  con- 
struction process  is  also  evident  in  the  relationship  of  the 
architect  with  his  client.  The  owner  of  a building  relies  on  the 
architect  to  ensure  compliance  with  the  building  codes,  as  well 
as  acting  as  the  owners  on-site  representative  during  the  construc- 
tion process.  However,  during  our  discussions  with  various 
clients  who  use  architectural  services,  we  found  that  the  clients 
do  not  normally  rely  upon  the  fact  that  the  architect  is  licensed 
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nor  request  information  from  the  board  to  determine  the  archi- 
tect's competency,  but  rather  depend  primarily  on  the  licensed 
architect's  reputation  already  established  with  the  business 
community . 

We  also  contacted  seven  lending  institutions  to  determine 
the  extent  to  which  licensed  architects  are  used  in  the  design  of 
buildings  in  Montana.  The  lending  officials  stated  that  licensed 
architects  are  designing  the  majority  of  buildings  in  the  state. 
While  five  of  the  lending  institution  officals  we  spoke  with  do 
not  require  a set  of  plans  to  be  designed  by  architects  for 
financing  purposes,  all  lending  officials  agreed  that  the  use  of 
the  architect's  seal  is  important  when  determining  competency. 

Therefore,  it  is  evident  that  the  present  title  provision  of 
the  law  provides  for  a means  of  identification  that  third  parties, 
namely  building  officials,  clients,  and  lending  institutions  can 
rely  on  for  assurance  that  the  architect  has  met  the  required 
qualifications  to  perform  design  services.  In  addition,  the  need 
for  some  form  of  regulation  may  be  warranted  for  architects 
practicing  in  Montana  who  desire  to  practice  in  other  states.  As 
discussed  earlier  in  Chapter  II,  licensing  by  reciprocity  within 
the  architectural  profession  is  commonly  used  by  54  other  licens- 
ing boards.  In  Chapter  IV  we  further  discuss  reciprocity  and  how 
it  affects  the  practicing  architect. 

In  conclusion,  the  total  absence  of  regulation  within  the 
architectural  profession  could  significantly  endanger  the  public's 
health,  safety,  and  welfare  even  though  there  is  no  evidence  in 
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Montana  of  public  harm  resulting  from  privately  owned  buildings 
not  covered  within  the  present  architectural  law.  The  harm  that 
could  result  could  be  both  physical  and  economic  in  nature. 
RELATIONSHIP  OF  STATE  REGULATION  TO  PUBLIC  NEED 

In  answering  the  first  question  dealing  with  the  absence  of 
regulation,  we  have  recognized  that  there  is  a need  for  regula- 
tion of  architects  in  conjunction  with  the  design  and  construc- 
tion of  buildings  in  Montana.  The  next  question  is  whether  there 
is  a reasonable  relationship  between  public  need  and  the  current 
exercise  of  the  state's  police  power  by  the  board.  We  previously 
discussed  the  continued  need  for  some  form  of  regulation  of 
architects,  through  assurance  of  competency.  However,  several 
factors  related  to  the  current  exercise  of  board  powers  limit  the 
protection  extended  to  the  public.  The  limiting  factors  are  that 
the  architectural  law  (Section  66-113,  R.C.M.  1947),  does  not 
extend  protection  to  privately  owned  buildings  and  the  practice 
of  the  board  which  limits  enforcement  regulation 
activities . 

The  first  limiting  factor  is  the  inconsistency  of  the 
architectural  law  which  requires  licensed  architects  for  publicly 
owned  buildings  but  not  for  privately  owned  buildings.  First, 
the  public  use  of  buildings  in  the  private  sector  far  exceeds 
those  buildings  used  by  the  public  in  the  government  sector. 

More  people — hence  the  "public" — use  bowling  alleys,  theaters, 
grocery  stores,  multi-story  apartment  complexes,  department 
stores,  churches,  etc.,  than  government  buildings.  Consequently, 
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the  public's  possible  exposure  to  harm  is  much  greater  in  non- 
government buildings. 

Public  harm  as  a result  of  the  incomplete  public  protection 
coverage  with  the  architectural  law  is  limited  partly  because  the 
legislature  has  provided  authority  for  public  protection  through 
the  use  of  building  codes  and  the  building  inspection  process. 
Despite  the  present  weaknesses  noted  earlier  in  the  building  code 
enforcement  process,  the  building  official,  who  has  the  authority 
to  enforce  all  provisions  of  the  building  codes,  has  the  option 
under  Section  301(c)  of  the  Uniform  Building  Code  to  require 
plans  and  specifications  to  be  prepared  and  designed  by  an  engineer 
or  architect  licensed  by  the  state.  Since  structures  require  a 
building  permit  before  initial  construction  begins,  compliance  as 
to  what  buildings  architects  must  design  becomes  more  effective 
at  the  city,  county,  and  state  building  inspection  level.  Build- 
ing officials  in  eight  major  cities  in  Montana  believe  that 
enforcement  is  more  effective  at  the  local  level.  However, 
protection  from  public  harm  could  be  substantially  enhanced  by 
requiring  private  structures  basically  intended  for  "public  use" 
to  be  designed  by  architects. 

Currently,  the  architectural  law  (Section  66-114,  R.C.M. 

1947),  requires  each  contract  for  design  services  for  "public" 
buildings  of  the  city,  county,  and  state  governments  to  have 
errors  and  omissions  insurance  furnished  by  the  architect.  This 
insurance,  commonly  referred  to  as  professional  liability  or 
malpractice  insurance,  covers  those  risks  which  are  incidental  to 
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the  performance  of  professional  services.  The  law  is  similar  to 
the  requirement  that  building  contractors  must  provide  a perform- 
ance bond  on  all  public  works  for  the  state.  The  use  of  the 
state's  police  power  to  require  insurance  on  "public"  buildings 
used  by  the  city,  county,  and  state  governments  but  not  requiring 
such  insurance  in  the  private  sector  is  inconsistent  with  the 
purpose  of  the  law. 

This  inconsistency  exists  because  not  all  segments  of  the 
public  are  being  protected  as  the  law  now  reads.  In  fact,  accord- 
ing to  Department  of  Administration  officials,  architects  are  the 
only  design  professionals  who  are  required  to  possess  this  insur- 
ance. Engineers,  for  example,  are  not  required  by  law  to  possess 
such  insurance  yet  the  buildings  they  are  involved  with  are 
commonly  used  by  the  public.  However,  an  analysis  of  the  archi- 
tectural firms  performing  design  services  for  government  entities 
in  Montana  revealed  that  a majority  of  the  firms  already  possess 
errors  and  omissions  insurance.  The  insurance  coverage  acquired 
by  architectural  firms  normally  applies  to  both  the  government 
and  private  sector.  This  is  due  to  the  high  risks  involved  in 
the  practice  of  architecture  and  not  because  of  the  existing  law. 
Generally  the  requirement  for  errors  and  omissions  insurance  does 
not  provide  protection  against  harm  to  the  public  but  rather  to 
assist  the  purchaser  in  recovering  damages  for  poor  quality  work. 

Renewal  of  Licenses 

The  other  limiting  factor  is  the  regulatory  activity  of  the 
board  which  relates  almost  entirely  to  the  examination  and  li- 
censure function.  Pages  13  through  18  discuss  the  objectives  of 
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the  board — four  of  the  seven  objectives  pertain  to  some  aspect  of 
licensure.  One  objective  relates  to  investigation  of  complaints. 
The  complaint  process,  as  discussed  on  page  60  relates  primarily 
to  practicing  architecture  without  a license.  There  were  14 
complaints  listed  in  the  complaint  register  from  August  1973  to 
April  1978 — eight  pertaining  to  licensure,  three  to  advertising, 
one  each  to  pricing,  errors  and  ommission  insurance,  and  quality 
of  work.  The  board  does  not  endeavor  to  examine  the  quality  of 
work  performed  by  licensed  architects- — once  the  architect  has 
passed  the  examination,  the  ability  and  qualifications  are  not 
subjected  to  further  review. 

For  architects,  there  have  been  no  license  revocations  or 
suspensions  in  the  past  25  years  except  for  nonpayment  of  annual 
renewal  fees  which  are  considered  revocations.  Criticism  often 
levied  against  regulated  professions  pertains  to  the  board’s 
failure  to  monitor  and  discipline  licensees.  The  architectural 
law  requires  renewal  fees  to  be  paid  once  each  year;  however,  no 
proof  of  competency  beyond  the  requirement  of  initial  entry  into 
the  profession  is  required.  Each  time  a renewal  license  is 
issued  to  a practicing  architect,  the  architect  is  assumed  to  be 
competent.  The  board  issues  a wallet  certificate  each  year  to 
the  architect  which  states  that  the  architect  is  in  good  stand- 
ing. We  question  the  definition  of  "good  standing"  when  all  that 
is  required  of  the  architect  is  to  pay  an  annual  license  fee  of 
$20. 

The  law  (Section  66-111,  R. C.M.  1947),  also  requires  archi- 
tects who  are  licensed  in  Montana  who  desire  to  move  to  another 
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state  to  surrender  their  original  license  to  the  board.  Once  the 
original  license  is  turned  over  to  the  board  a demit  certificate 
is  issued  to  the  architect.  The  demit  certificate  allows  the 
architect  to  withdraw  his  membership  as  a licensed  architect  in 
Montana  during  his  period  of  absence.  If  the  individual  desires 
to  reestablish  himself  in  Montana,  the  board  will  reissue  the 
original  license  without  examination  for  payment  of  regular 
license  fees.  However,  board  members  do  not  recall  any  instance 
where  the  Montana  license  was  reestablished  under  such  circum- 
stances. A review  of  the  list  of  architects  who  have  surrendered 
their  licenses  as  of  August  1976  shows  44  architects  who  have 
left  Montana  as  long  ago  as  1958.  Conceivably,  the  architect 
could  be  absent  from  the  state  for  several  years,  yet,  no  competency 
reevaluation  by  the  board  during  the  period  of  absence  is  required. 
Specifically,  section  66-111,  R.C.M.  1947,  which  allows  an 
architect  to  surrender  his  original  license  to  the  board  when 
moving  to  another  state,  should  be  repealed.  The  architect  is 
not  required  to  provide  evidence  that  his  ability  to  perform 
design  services  has  not  changed.  Also,  this  provision  of  the  law 
is  inconsistent  when  out-of-state  architects  are  required  to 
renew  their  licenses  each  year. 

If  the  licensure  of  architects  has  as  its  primary  effect  the 
protection  of  the  public,  there  should  be  some  means  of  deter- 
mining whether  architects  have  maintained  a minimum  level  of 
competency.  A recent  study  prepared  by  a Washington-based  profes- 
sional liability  insurance  firm  states  that,  "More  professional 


-39- 


liability  claims  are  being  made  against  professionals  than  ever 
before.  While  some  believe  frivolous  claims  are  a major  problem, 
an  objective  examination  of  cases  involving  design  professionals, 
for  which  indemnity  payments  were  made,  indicates  that  liability 
clearly  was  imposed  due  to  failure  of  the  engineer  or  architect 
to  meet  the  standard  of  care  expected  of  a design  professional  in 
the  performance  of  services."* 1 

Competency  could  be  determined  in  a number  of  ways  such  as 
requiring  continuing  education,  peer  reviews  or  retesting. 

Seventy  percent  of  the  in-state  licensed  architects  surveyed 
during  our  review  indicate  licensed  architects  should  be  required 
to  participate  in  a continuing  education  program  as  a condition 
of  license  renewal.  A continuing  education  program  could  be 
established  that  would  require  the  architect  to  obtain  a minimum 
number  of  hours  training  each  year.  A peer  review  process  would 
allow  for  a select  committee  of  practicing  architects  under  the 
auspices  of  the  board  to  periodically  review  plans  and  specifica- 
tions of  the  architect  as  a condition  of  license  renewal.  Retest- 
ing, similar  to  the  current  national  examination,  could  be  used 
to  show  that  the  architect  maintains  a minimum  level  of  knowledge 
and  skills  necessary  to  perform  design  services. 

SUMMARY 

Our  review  indicates  that  there  is  a need  for  some  form  of 
regulation  of  architects.  The  potential  harm  which  could  result 
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1 Professional  Liability:  Where  the  Problems  Lie , Marshall 
A.  Ames,  Jr.,  Office  for  Professional  Liability  Research, 
Victor  0.  Schinnerer  & Company,  Inc.,  Washington,  D.C.  , 
Consulting  Engineer,  August  1977. 
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from  lack  of  regulation  includes  not  only  economic  harm,  but  the 
possibility  of  serious  injury  or  even  death  resulting  from  improper 
building  design.  In  addition,  there  is  considerable  reliance 
upon  the  architect  by  clients,  lending  institutions,  and  building 
officials  during  the  design  and  construction  process  for  ensuring 
compliance  with  the  state’s  building  codes.  Consequently,  the 
total  absence  of  regulation  of  architects  could  significantly 
harm  or  endanger  the  public’s  health,  safety,  and  welfare. 

Is  there  a reasonable  relationship  between  the  exercise  of 
the  state's  police  power  and  the  protection  of  the  public’s 
health,  safety,  or  welfare?  We  conclude  there  is  not  a reason- 
able relationship  for  some  aspects  of  the  current  exercise  of  the 
state’s  police  power  and  the  protection  of  the  public’s  health, 
safety,  and  welfare.  The  law  (Section  66-113,  R.C.M.  1947), 
should  cover  all  buildings  utilized  by  the  public  rather  than 
limiting  coverage  to  only  publicly  owned  buildings.  The  activi- 
ties of  the  board  only  partially  relate  to  the  public  need  in 
that  licensing  relates  only  to  the  initial  determination  that 
individuals  will  perform  adequately  to  protect  against  public 
harm.  There  may  be  a need  for  monitoring  architectural  perform- 
ance through  peer  review,  continuing  education,  retesting,  etc. 

This  chapter  discussed  various  aspects  of  the  board  opera- 
tions which  may  not  be  in  the  best  interest  of  the  public. 
Illustrations  6-3  and  6-4  near  the  end  of  Chapter  VI  address 
these  issues  and  are  intended  to  assist  the  Legislative  Audit 
Committee  in  determining  recommended  changes  to  statutes  or  board 
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operations.  One  item  not  specifically  covered  in  the  above  cited 


f 

illustrations,  which  should  be  addressed,  is  whether  the  statute 
should  be  changed  to  cover  privately  owned  public  use  buildings. 
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Chapter  IV 


t 


THE  REGULATORY  PROCESS 

This  chapter  addresses  one  question  posed  by  the  sunset 
law — Are  all  facets  of  the  regulatory  process  designed  solely  for 
the  purpose  of,  and  have  as  their  primary  effect,  the  protection 
of  the  public? 

REGULATORY  PROCESS  DESIGN 

A national  expert  on  occupational  licensing — Benjamin 
Shimberg — in  discussing  the  origins  of  licensing,  expresses  the 
view  that  professions  initially  created  voluntary  associations  to 
promote  their  professional  interests.*  1 Following  voluntary 
organization  came  the  enactment  of  statutory  licensing.  Events 
surrounding  the  creation  of  the  Board  of  Architects  generally 
parallel  Shimberg' s discussion  about  origins  of  licensing.  Even 
though  the  Montana  Chapter  of  American  Institute  of  Architects  (AIA) 
was  organized  three  years  after  the  Board  of  Architects,  the 
Montana  architects  had  an  organization  known  as  the  Montana 
Association  of  Architects.  The  association  was  primarily  a 
social  organization;  however,  they  worked  for  the  strengthening 
of  the  profession  as  evidenced  by  the  enactment  of  the  archi- 

r\ 

tectural  law  in  1917.  A review  of  the  board  minutes  since  board 
inception  indicates  that  the  Montana  Chapter  of  AIA  has  worked 

1 Benjamin  Shimberg  and  Barbara  A.  Esser  and  Daniel  H.  Kruger, 
Occupational  Licensing : Practices  and  Policies , Public 
Affairs  Press,  Washington,  D.C.,  copyrighted  in  1972  and  1973 
by  Educational  Testing  Service  and  Michigan  State  University. 

o 

See  footnote  on  page  21. 
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closely  with  the  board  in  revising  its  laws,  rules,  and  regu- 
lations. Also  the  board  has  never  proposed  changes  that  were 
opposed  by  the  Montana  Chapter-AIA.  We  discussed  earlier  the 
recommendation  made  to  the  board  by  the  Montana  Chapter  for 
amending  the  law  to  acquire  design  control  over  government  build- 
ings in  the  state. 

PUBLIC  PARTICIPATION 

One  indicator  of  regulation  designed  for  public  benefit 
would  be  the  extent  of  public  participation  in  board  decisions. 
Scrutiny  of  board  minutes  from  October  1971  to  the  present  dis- 
closed that  no  member  of  the  general  public  has  attended  board 
meetings  nor  has  the  board  sought  public  participation.  We  asked 
one  board  member  if  the  general  public  was  encouraged  to  partic- 
ipate at  board  meetings.  The  board  member  said  while  meetings 
are  open  to  the  public,  the  board  has  not  actively  encouraged 
public  participation.  In  fact,  board  members  questioned  whether 
the  public  is  even  interested  in  the  board's  activities.  For 
example,  the  board  has  advertised  rule  changes  in  major  news- 
papers and  only  received  comments  from  licensed  architects.  In 
order  to  increase  citizen  and  press  participation,  the  Department 
of  Professional  and  Occupational  Licensing  submits  a monthly 
informational  list  of  planned  public  meetings  to  the  Governor's 
office. 

Sixty  percent  of  the  in-state  architects  surveyed  expressed 
an  opinion  that  the  board  would  better  serve  the  public  by  having 
its  meetings  at  different  locations  throughout  the  state.  A 
review  of  the  board  minutes  revealed  that  the  majority  of  meetings 
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are  held  in  Helena.  Meetings  are  occasionally  held  in  other 
cities;  however,  the  location  is  usually  to  suit  the  needs  of 
only  the  board  members.  If  the  board  held  its  meetings  at 
different  locations  throughout  the  state  and  actively  sought 
public  participation,  the  board  would  be  in  a better  position  to 
assess  public  need.  Board  members  expressed  the  view  that  they 
were  under  the  impression  that  all  meetings  should  be  held  in 
Helena  as  a consequence  of  executive  reorganization. 

Montana  law  enacted  in  1975  (Section  82-4226,  R.C.M.  1947), 
requires  that  "Legislative  guidelines  should  be  established  to 
secure  to  the  people  of  Montana  their  constitutional  right  to  be 
afforded  reasonable  opportunity  to  participate  in  the  operation 
of  governmental  agencies  prior  to  the  final  decision  of  the 
agency."  A related  section  of  Montana  law  (Section  82-4228, 
R.C.M.  1947),  requires  each  agency  to  develop  procedures  for 
allowing  and  encouraging  public  participation.  In  response  to 
these  requirements  of  law,  the  director  of  the  Department  of 
Professional  and  Occupational  Licensing  developed  Public  Par- 
ticipation Rules.  The  director  presented  these  rules  in  writing 
to  the  board;  however,  the  rules  have  not  been  adopted  by  the 
board.  The  board  believes  that  not  all  of  the  departmental  rules 
are  applicable  to  the  board.  The  matter  was  tabled  pending  the 
outcome  of  the  sunset  review. 

As  a means  of  furthering  public  participation,  some  states 
require  that  some  members  on  regulatory  boards  be  "public  mem- 
bers" as  contrasted  to  "professional  members."  In  Montana,  all 
members  of  the  board  must  be  experienced  and  licensed  architects. 
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In  1974,  only  five  states  had  public  members  on  architectural 


licensing  boards.  Presently,  12  state  architectural  licensing 
boards  responding  to  our  state  survey  now  require  public  members. 
These  states  are  California,  Arkansas,  Connecticut,  Iowa,  Ken- 
tucky, Massachusetts,  Maryland,  Michigan,  Minnesota,  New  Jersey, 
South  Dakota,  and  Wisconsin.  In  California,  public  members 
comprise  a majority  of  the  board.  This  indicates  an  obvious 
trend  toward  public  representation  on  licensing  boards.  At  an 
NCARB  annual  meeting  held  in  1977,  NCARB 's  president  recognized 
public  representation  on  licensing  boards  by  stating,  "Public 
members  on  boards  are  becoming  more  prevalent.  NCARB  has  accepted 
this  change.  Public  members  are  serving  on  our  committees  and 
their  input  is  most  valuable."  However,  the  president  added, 

"One  word  of  caution.  I do  not  feel  that  the  interest  of  the 
public  is  best  served  by  having  a majority  of  lay  members."1 

The  National  Council  of  Occupational  Licensing  (NCOL) , an 
organization  comprised  of  state  licensing  administrators,  recently 
adopted  a resolution  pertaining  to  recent  sunset  legislation. 

The  resolution  provides  in  effect  that  the  NCOL  supports  the 
concept  of  public  members,  in  significant  numbers,  on  regulatory 
boards  and  that  such  public  members  should  be  selected  for  their 
ability  to  contribute  to  the  success  of  board  deliberation  and 
thereby  enhance  the  board's  effectiveness  in  serving  the  public 
interest. 


1 1977  Annual  Report,  NCARB:  Service  to  the  Public  and  the 
Profession,  page  5 & 42. 
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BOARD  MEMBERSHIP 


At  the  end  of  fiscal  year  1976-77  there  were  220  in-state 
licensed  architects  in  Montana.  Ninety-five  or  43  percent  of  the 
in-state  licensed  architects  are  not  members  of  the  Montana 
Chapter-AIA.  A review  of  the  membership  for  the  Board  of  Architects 
for  the  past  20  years,  including  the  current  board  membership, 
reveals  that  the  board's  positions  have  been  held  primarily  by 
AIA  members.  A comparison  of  the  record  of  past  presidents  of 
AIA  with  the  record  of  past  board  members  shows  that  AIA  officers 
often  serve  as  board  members  as  soon  as  their  AIA  terms  have 
expired.  This  may  be  logical  since  these  architects  are  active 
in  the  profession. 

Section  82A-1602.3(2) , R.C.M.  1947,  states  in  part  that  each 
board  member  shall  be  a skilled  and  a capable  architect,  who  has 
been  in  continuous  practice  for  three  years  before  his  appoint- 
ment by  the  Governor.  The  board  has  interpreted  this  provision 
of  the  law  as  meaning  only  an  architect  who  is  a principal  of  a 
architectural  firm  can  become  a member  of  the  board.  We  interpret 
the  law  to  mean  any  licensed  architect  in  continuous  practice  for 
three  years,  whether  a principal  of  a firm  or  not.  Licensed 
architects  who  are  not  principals  of  a firm  and  who  are  considered 
a skilled  and  capable  architect,  should  be  considered  for  board 
membership.  Being  an  AIA  member  and  a principal  of  an  archi- 
tectural firm  should  not  be  the  primary  prerequisites  to  board 
membership  as  appears  to  be  the  case  now. 


RESTRICTIVE  ENTRY 


Restrictive  entry  pertains  to  the  concept  that  laws,  rules, 
and  regulations  should  not  prohibit  qualified  persons  from  enter- 
ing the  profession  even  though  they  have  the  qualifications 
necessary  to  perform  the  expected  task.  If  entry  into  the 
profession  is  overly  restrictive,  then  the  number  of  suppliers 
of  architectural  services  is  limited.  This  can  cause  an  increase 
in  prices  to  the  public. 

In  Montana,  the  board  has  adopted  the  pre-examination  stand- 
ards established  by  the  National  Council  of  Architectural  Regis- 
tration Boards  (NCARB) . An  individual  who  desires  to  become  an 
architect  in  this  state  must  meet  the  same  standards  required  for 
NCARB  national  certification. 

Age 

By  adopting  NCARB’ s national  certification  standards,  it 
would  appear  that  examination  candidates  in  Montana  must  be 
twenty-one  years  of  age  to  take  either  the  professional  or  quali- 
fying examination.  However,  while  these  standards  have  been 
adopted,  an  unwritten  policy  exists  whereby  the  board  makes  no 
attempt  to  enforce  them.  In  reality  it  would  be  highly  unlikely 
for  a candidate  to  qualify  for  a license  before  being  twenty-one 
years  old. 

Generally,  age  requirements  seldom  have  any  direct  bearing 
on  an  individual’s  competency  and  can  restrict  entry  into  a 
profession  at  a time  when  candidates  are  qualified  to  take  the 


examination. 


Section  66-103(3),  R.C.M.  1947,  should  be  amended  to  eliminate 
the  age  limit  for  licensure.  Any  deviation  between  the  NCARB ' s 
standards  and  those  of  the  board,  regarding  pre-examination 
should  be  clarified. 

Examination 

The  board  uses  a national  examination  prepared  by  the 
NCARB.  The  national  examination  came  into  existence  primarily  to 
facilitate  reciprocity  of  licensing  between  states  by  upgrading 
and  standardizing  the  quality  of  the  examination. 

As  discussed  earlier,  the  professional  examination  deter- 
mines initial  licensure.  The  architectural  candidate  who  holds 
an  approved  or  accredited  degree  in  architecture  is  required  to 
take  only  the  professional  examination  which  is  given  during 
December  of  each  year.  This  requirement  will  change  in  June  1978 
as  the  professional  examination  candidates  will  be  also  required 
to  take  the  design  portion  of  the  qualifying  examination.  The 
non-degree  candidate  is  required  to  take  and  pass  the  entire 
qualifying  examination  as  a condition  to  sit  for  the  professional 
examination.  The  qualifying  examination  is  given  during  June  of 
each  year.  Currently,  eight  other  states  require  the  candidate 
to  take  all  parts  of  both  examinations  irrespective  of  their 
degree  or  non-degree  status. 

We  question  the  purpose  of  the  qualifying  examination — 
especially  when  we  are  concerned  with  one  occupation,  namely 
architecture.  In  Wisconsin,  the  Department  of  Regulations  and 
Licensing  recently  contracted  for  an  evaluation  of  the  architects' 
examination  administered  by  the  licensing  board  in  that  state. 
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The  Wisconsin  board  uses  both  the  NCARB  professional  examination 
and  parts  of  the  qualifying  examination.  While  our  review  did 
not  attempt  to  evaluate  the  validity  of  these  examinations,  the 
Wisconsin  evaluation  resulted  in  several  recommendations  that 
are  noteworthy.  Specifically,  the  evaluation  recommended  "that 
all  applicants  for  licensure  as  architects  in  the  State  of 
Wisconsin  be  required  to  demonstrate  the  same  degree  of  pro- 
ficiency, regardless  of  academic  background  and/or  work  experience." 
The  evaluation  added  that  "this  should  be  done  through  a single 
examination  which  assesses  the  knowledge,  skills,  and  abilities 
necessary  for  architects  to  possess  in  order  to  protect  the 
health,  safety,  and  general  welfare  of  the  public."1 

In  1972  NCARB  changed  a previous  seven-part  examination  to 
separate  qualifying  and  professional  examinations — each  given  at 
different  times  of  the  year.  The  Wisconsin  evaluation  states 
that  "The  qualifying  examination  was  prepared  to  evaluate  skills 
of  candidates  equivalent  to  those  acquired  by  students  in  the 
accredited  schools  of  architecture,  thus  qualifying  them  to  take 
the  professional  examination."  The  evaluation  found  that  "The 
content  of  the  qualifying  examination  is  designed  to  be  academic 
in  nature,  rather  than  predictive  of  performance  as  an  architect, 
the  job  for  which  the  examinee  is  seeking  to  be  licensed."2  For 


1 An  evaluation  of  the  Examinations  Administered  by  the  Architects 
Section  of  the  Architects,  Professional  Engineers , Designers 
and  Land  Surveyors  Examining  Board  State  of  Wisconsin,  Depart- 
ment of  Regulation  and  Licensing,  Glenn  E.  Tagatz,  International 
Personnel  Services,  Inc.,  February  1976. 

2 Ibid. 
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example,  the  qualifying  examination  tests  the  non-degree  candidate 
in  the  area  of  architectural  history.  The  non-degree  candidate 
who  does  not  have  the  academic  background  to  pass  this  part  of 
the  qualifying  examination  may  be  unable  to  pass  the  entire 
examination  as  a minimum  passing  score  must  be  achieved  on  all 
parts  of  the  qualifying  examination  in  order  to  be  eligible  to 
take  the  professional  examination.  Test  information  available 
from  NCARB  on  the  qualifying  examination  states  that  this  exami- 
nation is  designed  to  test  a candidate's  knowledge  and  under- 
standing of  some  of  the  most  pertinent  subject  matter  related  to 
architecture,  which  is  also  a part  of  the  curriculum  of  the 
accredited  degree  programs.*  1 

The  individual  who  aspires  to  become  an  architect  can  do  so 
through  basically  two  methods — an  academic  background  and  a non- 
academic  background.  All  professional  architects  are  expected  to 
possess  the  same  quality  of  skills,  knowledge,  and  abilities 
necessary  to  protect  the  general  public.  All  candidates  should 
be  required  to  demonstrate  their  ability  to  perform  architectural 
services  on  one  standard  examination  regardless  of  the  manner  and 
context  in  which  skills,  knowledge,  and  abilities  are  acquired. 

Practical  Experience 

Experience  requirements  for  licensure  as  an  architect  in 
Montana  fall  into  two  categories:  requirements  for  those  with  an 
architectural  degree  and  those  without  an  architectural  degree. 

In  both  instances,  candidates  for  licensure  must  have  completed 

1 NCARB  Circular  of  Information  No.  4,  1977,  Subject  Matter 
Outline NCARB  Qualifying  Test,  page  1. 
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the  experience  requirements  before  sitting  for  the  examination. 
These  requirements  are  based  upon  the  board's  adoption  of  the 
pre-examination  standards  required  for  NCARB  certification. 

The  board  requires  three  years  practical  training  for  those 
candidates  who  hold  an  architectural  degree.  For  non-degree 
candidates,  a combination  of  12  years  education  and/or  practical 
experience  is  required.  Most  architectural  licensing  boards  have 
agreed  that  three  years  of  practical  experience  is  required  for 
degree  candidates  in  the  specialized  profession  of  architecture. 
However,  there  appears  to  be  considerable  disagreement  between 
states  as  to  the  number  of  years  required  for  non-degree  candi- 
dates. Illustration  4-1'  demonstrates  the  disparity  among  the 
states . 

The  need  for  minimum  practical  experience  prior  to  an 
individual  taking  the  national  examination  is  questionable. 

First,  the  type  of  experience  an  individual  obtains  can  vary 
widely  depending  upon  whether  he  works  in  a small  or  large  firm. 

Second,  not  all  states  agree  on  the  number  of  years  of 
practical  experience  required  for  non-degree  candidates — apparently 
the  fixed  period  of  experience  and/or  education  prescribed  by 
NCARB  and  adopted  by  the  board  is  not  a crucial  prerequisite  to 
taking  the  qualifying  examination.  For  example,  Florida  and 
Michigan  do  not  require  practical  experience  as  a condition  to 
taking  the  qualifying  examination. 

The  pre-examination  experience  requirements  such  as  are 
established  by  the  Board  of  Architects  have  no  relationship  to 
the  licensure  decision  and  present  a potential  hardship  to  those 


f 


0 


-52- 


NCARB  Qualifying  Examination 
Experience  And/Or  Education  Required 


years 

experience 
and  /or 
education 
required 


13 
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10 
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number  of  states 
5 10 
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* There  are  presently  55  architectural  licensing  boards 
within  50  states  and  U.S.  territories. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 


Illustration  4-1 

taking  the  examination.  While  specific  work-related  experience 
may  be  justified  prior  to  licensure,  this  requirement  seems 
unnecessary  to  take  the  examination. 

License  Fees 

The  {>oard  is  totally  financed  through  examination  and  li- 
cense fees  collected  from  members  of  the  profession.  These 
moneys  are  deposited  in  an  account  in  the  earmarked  revenue  fund. 
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Illustration  4-2  shows  how  the  fund  balance  has  increased  on  an 
average  of  33  percent  per  year  for  the  last  five  years. 


fund 
balance 
( in 

thousands) 


Architect’s  Fund  Balance 
For  Fiscal  Years  1972-73  To  1976-77 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor, 


Illustration  4-2 

During  this  period,  the  board's  revenue  has  increased  on  an 
average  of  18.5  percent  per  year,  while  expenditures  have  actually 
decreased  during  certain  years.  In  1972,  the  board  increased  its 
annual  renewal  fees  from  $10  to  $20  per  license.  Also,  in  1974 
the  board  increased  the  out-of-state  architect's  application  fee 
from  $25  to  $100 — a 400  percent  increase.  The  board  does  not 
charge  an  application  fee  for  in-state  architects;  rather,  it  is 
included  in  the  examination  fee.  The  increase  in  fund  balance  is 
an  indication  that  the  out-of-state  application  fee  and  the 
renewal  licensing  fee  may  be  excessive. 
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Another  reason  Cor  the  increase  in  the  fund  balance  may  also 
stem  from  the  increase  in  the  number  of  licensed  architects  in 
Montana.  As  shown  on  Illustration  2-4,  page  14,  the  number  of 
licensees  has  increased  50  percent  since  1972.  During  the  same 
period,  expenditures  have  not  increased  at  the  same  rate  as 
revenue  earned. 

Discussions  with  board  members  revealed  the  purpose  of  the 
increase  in  the  out— of— state  application  fee  was  to  restrict 
entry  to  those  out-of-state  architects  who  desire  to  practice  in 
the  state.  However,  board  members  admit  that  the  new  fee  level 
did  not  limit  entry  to  practice  in  the  state  as  most  architectural 
firms  will  absorb  the  increased  costs  for  the  individual  architect. 

A discussion  with  the  administrative  assistant  of  the  board  revealed 
^ the  costs  associated  with  approving  an  application  for  reciprocal 

licensure  are  less  than  the  fee  charged  because  of  the  total 
reliance  on  the  NCARB  certificate  as  primary  evidence  of  competency. 

Courts  have  generally  held  that  the  fee  charged  may  be  only 
as  much  as  necessary  to  pay  for  the  costs  of  administering  the 
examination  and  license  program.1  While  this  may  not  be  the  case 
for  architects,  excessive  fees  can  restrict  entry  into  a profes- 
sion for  those  individuals  who  cannot  afford  such  fees.  Instead 
of  increasing  the  out-of-state  application  fee  and  the  annual 
renewal  fee,  the  board  should  consider  an  overall  reduction  in 
fees. 


National  Cable  Television  Association,  Inc.  vs.  F f!  C.  SSA 
F.2d  1094  (1976).  ~ — — - » 
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Board  members  informed  us  that  the  primary  purpose  for 
maintaining  a substantial  fund  balance  is  to  have  adequate  moneys 
available  for  possible  litigation.  However,  if  a lawsuit  were 
to  occur,  it  is  doubtful  the  board  would  have  to  incur  court 
costs.  Generally  the  costs  of  litigation  concerning  state 
agencies  would  be  absorbed  by  the  Department  of  Administration. 

On  the  other  hand,  enforcement  proceedings  would  generally  be 
handled  by  the  county  attorney  and  costs  associated  would  be 
absorbed  by  the  county. 

The  administrative  assistant  for  the  board  advised  that 
three-fourths  of  the  annual  license  renewal  fees  are  received 
during  June  of  each  year.  Based  on  the  board's  money  require- 
ments the  amount  of  moneys  needed  in  the  year  end  fund  balance 
should  equate  to  only  the  next  year's  anticipated  expenditures. 
SOLICITATION  OF  SERVICES 

The  board  has  promulgated  a rule  of  professional  conduct 
(Section  40-3. 10(6)-S10050(5) , A.R.M. ),  that  states  that  "The 
architect  shall  seek  professional  employment  on  the  basis  of 
qualifications  and  competence  for  proper  accomplishment  of  the 
work.  He  shall  not  knowlingly  solicit  or  submit  proposals  for 
professional  services  on  the  basis  of  competitive  bidding."  We 
contacted  the  Board  of  Examiners  and  the  Purchasing  Division, 
Department  of  Administration,  to  determine  if  there  is  a prohibi- 
tion against  competitive  bidding  for  design  professionals.  We 
were  informed  that  competitive  bidding  is  required  for  government 
units  in  the  purchasing  of  supplies  and  equipment — but  not  for 
professional  services.  Noncompetitive  bidding  among  design 
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professionals  is  a common  practice  when  obtaining  architectural 
services  for  the  design  of  government  buildings.  This  practice 
has  existed  for  a number  of  years  under  a policy  of  the  Board  of 
Examiners  the  state  agency  which  awards  architectural  contracts 
for  the  design  of  state  building  projects. 

Discussions  with  officials  at  the  Architecture  and  Engineer- 
ing Division,  Department  of  Administration,  disclosed  that  the 
department  not  only  allows  non-competitive  bidding  to  exist  but 
continues  to  use  the  price  schedule  formerly  advocated  by  the 
American  Institute  of  Architects  as  a guide  for  architect's  fees 
on  state  building  projects.  The  AIA  recently  entered  into  a 
consent  decree  agreeing  not  to  adopt  any  plan,  program,  or  course 
of  action  which  prohibits  members  from  at  any  time  submitting 
price  quotations  for  architectural  services.1  Non-competitive 
bidding  rules  adopted  by  the  board  may  constitute  price-fixing 
and  are  generally  anticompetitive  in  nature.  In  this  regard,  the 
United  States  Supreme  Court  recently  upheld  a lower  court  pro- 
hibition of  a ban  on  competitive  bidding  by  professional  engineers 
The  court  rejected  arguments  that  competition  among  engineers  for 
jobs  would  lead  to  deceptively  low  bids  and  unsafe  design.2 

v^  American  Institute  of  Architects.  U.S.  District  Court, 
District  of  Columbia  Civil  Action  No.  992-72,  Entered  June  19,’ 
972,  Case  No.  2241,  Antitrust  Division,  Department  of  Justice. 

National  Society  of  Professional  Engineers  v.  U.S.  . U.S.  Court 
TZ  T-PgealS  District  of  Columbia,  April  25,  1978,  No^ 
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To  determine  whether  there  was  any  price  competition  among 
architects  when  competing  for  design  contracts  for  public  buildings 
we  contacted  a number  of  school  districts  which  had  recent 
construction  projects.  The  school  districts  contacted  selected 
architects  in  accordance  with  procedures  established  by  law 
(Section  75-6816,  R.C.M.  1947).  This  law  provides  that  selection 
will  be  based  on  advertised  interviews  with  at  least  three  certi- 
fied architectural  firms  if  sufficient  applications  are  received. 
This  process  does  not  consider  price  competition.  Most  school 
districts  advised  that  fees  were  not  negotiated  but  believed  they 
were  paying  in  accordance  with  a state  established  fee  schedule. 

The  law  (Section  75-6817,  R.C.M.  1947),  provides  for  negotiating 
fees  after  the  selection  of  an  architect  but  none  of  the  five 
districts  contacted  were  aware  that  this  was  possible. 

These  five  school  districts  provided  us  information  on  the 
architectural  cost  of  the  building  projects.  One  of  the  school 
districts  had  been  provided  a fee  schedule  which  was  identical  to 
one  formerly  advocated  by  the  AIA.  In  addition,  there  were  other 
projects  where  a fee  schedule  was  not  provided  but  that  the  fee 
matched  that  shown  on  the  former  AIA  schedule.  Other  architect 
fees  were  within  one  or  two  tenths  of  a percent  of  the  amounts 
prescribed  in  the  former  AIA  schedule.  The  use  of  standardized 
fees  was  particularly  obvious  regarding  remodeling  work  on  school 
district  projects.  The  fee  schedule  formerly  advocated  by  AIA 
suggested  a 3 percent  rate  increase  for  alterations  or  remodeling 
work.  This  suggested  increase  was  evident  for  each  remodeling 
project  we  observed.  We  were  advised  of  one  project  where  the 
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architect's  fee  was  significantly  lower  (2  percent)  than  the 
former  AIA  schedule. 

During  our  discussions  with  school  district  officials  we 
became  aware  of  several  districts  that  had  constructed  buildings 
without  the  separate  engagement  of  an  architect.  The  buildings 
were  constructed  under  a design-build  concept  in  which  the  con- 
struction firm  either  engaged  an  independent  licensed  architect 
or  had  a licensed  architect  as  a company  employee.  One  construc- 
tion firm  which  has  built  several  school  buildings  under  these 
arrangements  indicated  that  the  architectural  costs  are  only 
about  4 percent  as  contrasted  to  normally  8 percent  or  higher. 

Architects  we  contacted  advised  that  the  fee  schedule 
formerly  advocated  by  the  AIA  was  used  as  a guideline  for  fee 
setting.  Generally,  architects  oppose  the  concept  of  competitive 
price  bidding  to  secure  contracts  and  prefer  selection  based  on 
qualifications  and  subsequent  negotiation.  Based  on  our  limited 
review,  it  appears  that  the  prevelant  prices  continue  to  be  based 
upon  the  discontinued  AIA  fee  schedule  and  that  negotiations  are 
limited. 

Price  competition  within  the  economic  marketplace  allows 
individual  consumers  to  determine  by  their  own  actions  what  goods 
and  services  they  want  most.  The  restriction  of  competitive 
bidding  does  not  allow  the  public  to  receive  adequate  consumer 
information  pertaining  to  architectural  services.  The  board 
should  repeal  the  rule  that  prohibits  competitive  bidding. 
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COMPLAINTS 


* 


The  initial  review  of  the  formal  complaint  register  main- 
tained by  the  board  shows  that  seven  complaints  were  filed  for 
the  period  August  1973  to  August  1976.  The  board's  administrative 
assistant  advised  us  that  there  were  four  other  complaints  not 
recorded  in  the  complaint  register  for  fiscal  year  1976-77. 

While  these  complaints  were  reflected  in  the  board's  minutes, 
they  were  not  formally  documented  as  to  final  action  taken  as 
required  by  the  rules  of  the  Department  of  Professional  and 
Occupational  Licensing.  The  majority  of  these  complaints  were 
filed  by  the  design  professionals  usually  regarding  an  individual 
holding  himself  out  to  be  an  architect  when  he  is  not.  Of  these 
complaints,  there  was  only  one  registered  by  the  general  public. 

No  formal  action  was  taken  by  the  board  as  the  consumer  withdrew 
his  complaint.  This  particular  case  illustrated  that  the  general 
public  may  not  be  aware  of  the  board's  existence  as  the  complaint 
was  originally  filed  with  the  Consumer  Affairs  Division,  Department 
of  Business  Regulation. 

The  consumer  complaints  for  fiscal  year  1976-77  were  not 
recorded  in  the  formal  complaint  register,  and  the  department 
should  take  a more  active  role  in  ensuring  that  all  complaints 
are  formally  documented  when  received.  Also,  the  administrative 
assistant  assigned  to  each  board  should  be  required  to  monitor 
the  complaint  files  to  ensure  that  final  action  taken  by  the 
board  is  properly  documented  for  later  review. 
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SUMMARY 


Are  all  facets  of  the  regulatory  process  designed  solely  for 
the  purpose  of,  and  have  as  their  primary  effect,  the  protection 
of  the  public?  The  present  regulatory  process  was  originally 
sought  by  the  profession,  not  the  public.  The  public  does  not 
attend  board  meetings  nor  has  the  board  taken  formal  action  to 
promote  public  participation. 

The  board  has  interpreted  board  membership  as  being  only  for 
those  architects  who  are  principals  of  architectural  firms. 

Adoption  of  the  NCARB  pre-examination  standards  by  the  board  such 
as  age  and  practical  experience  provides  a means  of  restricting 
entry  into  the  profession  at  a time  when  an  individual  may  be 
otherwise  eligible  to  take  the  national  examination.  Single 
examinations  are  not  given  to  all  examination  candidates.  Two 
examinations  can  cause  the  candidate  to  remain  in  the  examination 
pipeline  status  for  a number  of  years.  Fees  adopted  by  the  board 
may  be  excessive.  The  current  reciprocal  application  fee  for 
out-of-state  architects  was  designed  to  restrict  out-of-state 
practitioners  from  being  licensed.  A non-competitive  bidding 
rule  adopted  by  the  board  does  not  allow  the  public  to  receive 
adequate  consumer  information  pertaining  to  architectural  services. 

We  conclude  that  certain  facets  of  the  regulatory  process 
are  not  designed  solely  for  the  purpose,  and  do  not  have  as  their 
primary  effect,  the  protection  of  the  public.  This  chapter 
discussed  various  facets  of  the  boards  operations  which  may  not 
be  in  the  best  interest  of  the  public  or  members  of  the  profession 
seeking  to  become  licensed.  Illustrations  6-3  and  6-4  near  the 
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end  of  chapter  VI  address  some  of  the  facets  discussed  and  are 
intended  to  assist  the  Legislative  Audit  Committee  in  determining 
recommended  changes  to  statutes  or  on  board  operations.  However, 
two  items  not  specifically  covered  in  the  above  cited  illustrations 
should  be  reviwed  for  possible  change.  These  are  the  minimum  age 
of  21  years  for  taking  the  examination  and  the  competitive  bidding 
restrictions. 
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Chapter  V 


COST  CONSIDERATIONS 

This  chapter  addresses  two  questions  presented  in  the  sunset 
law:  Does  the  regulation  have  the  effect  of  directly  or  indirectly 

increasing  the  cost  of  goods  or  services;  and,  is  the  increase  in 
costs  more  harmful  to  the  public  than  the  harm  which  could  result 
from  the  absence  of  regulation? 

THE  ECONOMIC  MARKETPLACE 

Architects  perform  design  services  throughout  the  state, 
with  the  majority  of  in-state  architects  located  in  Montana's 
more  populated  areas.  With  a search  through  the  yellow  pages  of 
the  telephone  book,  the  public  can  readily  identify  architects. 

At  a first  glance,  it  might  appear  that  a purely  competitive 
marketplace  exists. 

In  a purely  competitive  market,  architects  would  compete  for 
business.  That  is,  the  general  public  would  see  architects 
advertising  in  the  public  media  to  offer  architectural  services. 
However,  the  American  Institute  of  Architects  prohibits  such 
advertising.  Therefore,  architects  who  are  members  of  AIA  and 
advertise  would  find  themselves  in  violation  of  the  profession's 
code  of  ethics.  While  the  board  does  not  prohibit  advertising, 
the  board's  rule  prohibiting  solicitation  of  employment  on  the 
basis  of  competitive  bidding  prevents  open  competition.  In 
Chapter  IV  the  competitive  aspects  dealing  with  public  buildings 
were  discussed.  The  architects  advised  that  there  is  a trend 
toward  price  negotiation  after  selection  of  an  architect.  How- 
ever, the  public  cannot  readily  identify  fees  charged  by  the 


architect;  therefore,  open  competition  is  restricted.  This  may 
be  a common  condition  in  most  professions. 

Economists  term  this  economic  market  condition  "monopolistic 
competition."  This  form  of  market  has  many  providers  of  differing 
services  but  with  limited  price  competition.  Economists  generally 
agree  that  consumer  prices  are  higher  in  a monopolistically 
competitive  marketplace  than  they  would  be  under  pure  competition. 
REGULATION  COSTS 

Costs  of  regulation  include  the  monetary  amount  paid  for 
goods  or  services.  Regulation  costs  also  include  non-monetary 
items  such  as  the  delivery  and  timeliness  of  goods  or  services — 
even  the  availability  or  absence  of  goods  or  services.  The  U.S. 
General  Accounting  Office  (GAO)  in  a June  1977  publication, 
identified  six  categories  of  costs  associated  with  governmental 
regulation.*  1 We  reviewed  the  GAO  cost  categories  and  adapted  the 
categories  as  being  the  most  reflective  of  all  identifiable 
governmental  regulation  costs.  We  organized  these  costs  into 
five  categories.  Following  is  a discussion  of  each  regulatory 
cost  as  it  applies  to  the  board. 

ADMINISTRATIVE  COSTS.  Administrative  costs  are  directly 

observable  and  related  to  governmental  regulation.  These  costs 
include  costs  imposed  upon  the  private  sector — the  regulated 
profession — as  well  as  government  expenditures  necessary  to 
administer  the  necessary  regulatory  activities. 

1 Report  to  Congress  by  the  Comptroller  General  of  the  United 
States,  Government  Regulatory  Activity : Justification, 

Processes , Impacts , and  Alternatives , June  1977,  PAD-77-34. 
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Government  Sector  Costs.  Government  administrative  costs 
are  the  costs  of  operating  a regulatory  activity.  An  observable 
government  regulatory  cost  would  be  the  regulatory  agency's 
expenditures.  The  board's  expenditures  are  financed  from  three 
main  sources:  (1)  examination  fees,  (2)  reciprocal  license 
application  fees,  and  (3)  annual  renewal  license  fees. 

The  administrative  costs  to  the  government  sector  regulating 
the  architectural  profession  consist  of  the  board's  expenditures 
each  year  as  shown  in  Illustration  5-1,  below: 

BOARD  OF  ARCHITECTS 

EXPENDITURES  FOR  FISCAL  YEARS  1971-72  TO  1976-77 


Fiscal  Year 

Expenditures* 

1976-77 

$8,950 

1975-76 

9,321 

1974-75 

6,528 

1973-74 

9,569 

1972-73 

8,696 

1971-72 

6,417 

*Includes  prior  year  expenditure  adjustments  and  accruals. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  5-1 

In  addition,  we  can  identify  other  administrative  costs  to 
the  government  sector;  however,  these  costs  are  difficult,  if  not 
impossible,  to  measure.  For  example,  the  government  spends 
additional  time  and  money  in  the  regulation  of  the  architectural 
profession  in  that  the  Office  of  Budget  and  Program  Planning 
reviews  the  board's  budget.  The  legislature  also  becomes  involved 
with  the  budget  process  as  well  as  with  statutory  changes  requested 
by  the  board.  Thus,  the  administrative  cost  to  regulate  architects 
exceeds  the  board's  expenditures  and,  unlike  the  board's  expenditures, 
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these  other  governmental  administrative  costs  are  paid  for  by 
taxpayers  through  general  revenue  collections.  Overall,  the 
administrative  costs  to  the  government  sector  are  minimal. 

Private  Sector  Costs.  The  regulated  industry  or  profession 
also  bears  administrative  costs  in  the  form  of  staff  hours  spent 
completing  applications  and  report  forms.  The  board  has  no 
reporting  requirements  for  licensed  architects  other  than  the 
time  it  takes  for  them  to  fill  out  application  forms  and  send  in 
the  renewal  fee  once  each  year.  The  cost  of  doing  this  is  minimal 
and  insignificant  on  the  part  of  the  private  sector. 

In  summary,  the  administrative  costs  of  the  architectural 
regulations  are  minimal. 

COMPLIANCE  COSTS.  Compliance  costs  are  imposed  upon  the 
government  sector  and  private  sector — the  regulated  profession — 
when  specific  actions  and  expenses  must  be  incurred  in  order  to 
comply  with  statutory  requirements.  Automobile  emission  stand- 
ards imposed  by  the  government  represent  compliance  costs  to 
automakers.  Compliance  costs  can  also  be  identified  in  the 
governmental  sector  as  those  costs  necessary  to  assure  compliance 
with  regulation.  The  inspection  of  a production  facility  by  an 
Occupational  Safety  and  Health  Administration  (OSHA)  safety 
inspector  requires  governmental  expenditures — a governmental 
compliance  cost.  The  production  facility’s  purchase  of  safety 
rails  to  meet  OSHA  standards  requires  private  sector  expendi- 
ture— also  a compliance  cost. 

Government  Sector  Costs.  The  board  does  not  routinely  spot- 
check  or  monitor  architects  to  ensure  their  competency  after 
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their  initial  entry  into  the  profession,  but  the  board  does 
investigate  complaints  and  alleged  violations.  As  discussed 
earlier  in  Chapter  IV,  complaints  filed  with  the  board  are 
minimal.  The  board  does  not  take  specific  action  to  ensure  that 
buildings  specified  in  the  act  are  designed  by  licensed  architects. 

The  Architecture  and  Engineering  Division,  Department  of 
Administration,  reviews  architectural  plans  during  the  bidding 
process  for  state  government  projects  and  determines  that  the 
architect  designing  the  building  possesses  a license  issued  by 
the  board.  The  department  also  ensures  that  architects  possess 
errors  and  omissions  insurance  when  designing  government  build- 
ings. The  department’s  costs  associated  with  insuring  compliance 
with  these  provisions  of  the  law  are  insignificant  and  are  ab- 
sorbed into  the  department's  budget. 

Private  Sector  Costs.  State  regulation  requires  individuals 
who  desire  to  become  licensed  architects  to  incur  certain  costs 
associated  with  the  national  examination  and  license  renewals. 

The  annual  renewal  license  for  in-state  and  out-of-state  archi- 
tects is  $20  per  year. 

For  the  examination,  costs  are  $60  each  for  the  professional 
and  qualifying  examinations.  The  nonarchitectural  degree  candi- 
date incurs  $120  in  costs  as  this  individual  must  take  both 
examinations.  Beginning  in  June  1978  candidates  who  possess  an 
architectural  degree  will  be  required  to  take  the  design  portion 
of  the  qualifying  examination  at  an  additional  cost  of  $37.50. 

The  board  also  requires  the  out-of-state  practicing  archi- 
tect who  desires  to  practice  in  Montana  to:  (1)  obtain  the  NCARB 
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certificate,  and  (2)  be  tested  in  seismic  force  design  or  complete 
an  AIA/NCARB  seminar  on  seismic  forces.  Not  only  does  the  archi- 
tect pay  a $100  application  fee  to  the  board,  but  he  also  is 
required  to  pay  the  necessary  NCARB  fees  to  acquire  the  national 
certificate.  If  the  out-of-state  architect  does  not  possess  the 
NCARB  certificate  at  the  time  of  application,  he  could  incur 
NCARB  fees  of  approximately  $200.  If  the  architect  already 
possesses  the  NCARB  certificate,  he  pays  $100  to  NCARB  to  trans- 
fer a copy  of  the  council’s  record  and  certificate  to  the  board. 
The  costs  associated  with  attending  the  seminar  on  seismic  forces 
are  not  readily  available. 

Section  66-114,  R.C.M.  1947,  also  requires  licensed  archi- 
tects to  possess  errors  and  omissions  insurance  on  each  contract 
for  services  for  public  buildings  of  the  state  of  Montana  and  any 
political  subdivision  thereof.  The  law  requires  the  Architecture 
and  Engineering  Division,  Department  of  Administration,  to  deter- 
mine the  amount  and  duration  of  coverage  on  each  state  contract 
and  the  cost  to  be  included  in  the  contract.  This  portion  of  the 
law  is  not  currently  being  complied  with  as  architectural  firms 
can  only  purchase  errors  and  omissions  insurance  on  an  annual 
premium  basis  and  not  normally  for  each  contract.  Consequently, 
while  there  is  insurance  coverage  for  the  projects,  such  coverage 
is  not  specially  identifiable  with  each  project  as  required  by 
law. 

The  insurance  company  that  sells  90  percent  of  the  errors 
and  omissions  insurance  coverage  to  architects  in  Montana  states 
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For  example,  costs 


that  the  costs  of  insurance  are  substantial.*  1 
of  premiums  have  soared — less  than  1 percent  of  an  architect's 
gross  income  a few  years  ago  to  2 to  10  percent  of  his  gross  now. 
The  costs  associated  with  errors  and  omissions  insurance  are 
significant;  however,  in  order  to  determine  what  the  costs  actually 
are,  all  architectural  firms  would  have  to  be  surveyed.  We  did 
not  do  this. 

In  summary,  we  can  assume  that  the  compliance  costs  associ- 
ated with  the  national  examination  and  license  renewals  are 
absorbed  into  the  architect's  overhead.  These  costs  are  undoubt- 
edly passed  on  to  the  client  and  eventually  the  general  public 
and  appear  to  be  minimal.  The  compliance  costs  associated  with 
acquiring  errors  and  omissions  insurance  is  significant.  As 
discussed  in  Chapter  III,  the  architect  will  normally  possess 
this  insurance  regardless  of  state  licensure  regulations.  These 
insurance  costs  are  passed  on  to  the  client  and  the  general 
public.  Overall,  compliance  costs  appear  to  be  minimal  if  we 
assume  that  errors  and  omissions  insurance  will  be  obtained 
regardless  of  state  regulation. 

INEFFICIENT  USE  OF  RESOURCES 

Regulation  of  a profession  can  sometimes  cause  the  ineffi- 
cient utilization  of  resources.  Inefficient  utilization  of 
resources  can  be  observed  in  industries  where  prices,  rate  of 
return,  or  other  economic  variables  are  directly  or  indirectly 
regulated . 


1 Architects,  Engineers  Being  Sued , New  York  Times  News  Service, 
Great  Falls  Tribune,  February  12,  1978. 
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Governmental  regulation  can  cause  inefficient  methods  and 
procedures.  Regulation,  if  it  requires  outdated  methods  or 
procedures,  imposes  unnecessary  costs  upon  the  regulated  industry, 
thereby  increasing  prices  of  goods  or  services  to  the  consumer. 

The  Interstate  Commerce  Commission  (ICC)  regulates  trucking  firms 
and  specifies  routes,  areas  to  be  served,  and  allowable  cargo. 

If  a truck  is  prohibited  from  carrying  certain  cargo  on  the 
return  trip,  the  firm  may  be  forced  to  inefficiently  utilize  its 
resources . 

Inefficiency  costs  resulting  from  governmental  regulation 
are  not  as  easily  identifiable  as  are  administrative  or  compli- 
ance costs.  State  licensure  regulation  of  architects  does  not 
appear  to  impose  outdated  methods  or  inefficient  procedures  that 
result  in  higher  prices  to  the  consumer. 

Earlier  in  Chapter  IV,  we  discussed  the  board's  rule  that 
prohibits  competitive  bidding.  Even  though  the  AIA  has  formally 
withdrawn  price  schedules  as  a result  of  a consent  decree,  non- 
competitive bidding  practices  appear  to  be  used  by  Montana  Architects. 
Public  entities  continue  to  receive  the  prices  cited  on  the 
discontinued  fee  schedule.  Although  the  architects  suggest  that 
negotiations  are  becoming  more  prevalent,  the  school  districts  we 
contacted  were  not  aware  that  price  negotiation  was  possible. 

The  12  year  practical  experience  and/or  education  required 
for  a nondegree  candidate  in  Montana  prior  to  the  examination 
means  many  unproductive  years  at  great  expense,  and  prevents  the 
individual  from  entering  the  marketplace  when  he  may  be  otherwise 
capable  to  do  so.  As  pointed  out  in  Illustration  4-2,  page  54, 
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practical  experience  required  for  the  nondegree  candidate  is  not 
uniform  among  all  states. 

Restrictive  entry  requirements  can  also  result  in  inef- 
ficient utilization  of  resources.  The  existence  of  two  separate 
examinations  at  different  times  of  the  year  causes  delays  in 
entering  the  profession  that  could  keep  a candidate  in  the  exam- 
ination "pipeline"  status  for  a number  of  years  resulting  in 
underutilization  of  his  experience  and  abilities. 

In  summary,  the  board,  through  its  rules  and  regulations, 
has  an  adverse  effect  upon  the  competitive  architectural  market- 
place. The  restriction  against  competitive  bidding  does  not 
afford  the  consumer  the  necessary  information  with  which  to 
evaluate  and  compare  architectural  design  services  and  costs. 
Restrictive  entry  requirements  such  as  the  delays  caused  by  the 
pre-examination  experience  can  also  cause  inefficient  utilization 
of  resources.  The  potential  inefficient  use  of  resources  associated 
with  state  regulation  can  cause  higher  prices  to  the  consumer; 
however,  these  consumer  costs  are  not  readily  measurable  and  we 
cannot  readily  determine  if  they  are  significant. 

STAGNATION  OF  TECHNOLOGY  AND  INNOVATION 

The  primary  motivation  for  technological  change  is  the 
incentive  to  earn  profits,  i.e.,  to  produce  more  at  the  same  cost 
or  the  same  amount  at  less  cost — more  efficiently.  If  prices  and 
profits  are  directly  or  indirectly  regulated,  an  industry  or 
profession  could  become  stagnated,  and  technological  change 
resulting  in  public  benefit  through  improved  methods  and  lower 
costs  could  be  retarded. 
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For  example,  drug  companies  faced  with  stringent  govern- 
mental regulation  experience  noncreativity  costs.  The  extensive 
drug  testing  and  research  process  requires  significant  expense  by 
the  drug  company.  Governmental  approval  of  the  drug  can  also 
take  considerable  time  and  expense.  If  the  approval  process  is 
too  costly,  the  drug  company  may  reduce  innovation  and  creativity — 
be  satisfied  with  the  production  of  drugs  already  tested  and 
approved. 

State  regulation  of  the  architectural  profession  does  not 
appear  to  cause  an  identifiable  stagnation  of  technology  and 
innovation.  State  regulation  does  not  prescribe  the  manner  in 
which  a structure  is  to  be  built.  The  design  professional  designs 
buildings  to  the  desires  of  his  client  and  in  accordance  with 
local  building  codes  and  zoning  regulations. 

TRANSFERS 

Transfers  represent  a transfer  of  wealth  or  income  from  one 
individual  or  group  to  another  individual  or  group.  The  classic 
example  of  a transfer  is  the  collection  of  taxes  that  result  in 
welfare  payments.  The  more  affluent  are  taxed  and  the  tax  moneys 
are  redistributed  to  welfare  recipients.  The  total  amount  of 
dollars  in  the  system  remains  static  except  for  government  program 
costs — the  dollars  are  simply  transferred  from  one  group  to 
another. 

Transfers,  as  previously  defined,  are  not  feadily  identi- 
fiable, and  based  on  our  review  of  the  state  regulation  of 
architects  we  believe  they  are  minimal  or  nonexistent. 


PROBABLE  COSTS  OF  DEREGULATION 


During  our  review  of  the  board,  we  contacted  various  build- 
ing owners,  contractors,  building  officials,  and  lending  institu- 
tions to  determine  the  extent  of  architectural  services  used  in 
Montana  as  well  as  the  effects  of  deregulation.  In  Chapter  III, 
we  discussed  the  need  for  some  form  of  regulation  within  the 
architectural  profession  to  continue  the  reliance  relationship 
between  the  architect  and  the  building  official  in  assuring 
compliance  with  the  building  codes.  If  the  architectural  pro- 
fession was  deregulated,  there  is  no  reason  to  believe  that  the 
use  and  cost  of  architectural  services  would  change,  because 
architects  design  most  of  the  buildings  in  Montana  anyway  and 
fees  are  not  regulated  by  the  state. 

Probable  costs  of  total  deregulation  could  be  significant  if 
the  person  who  holds  himself  out  to  be  an  architect  has  not  met 
the  minimum  standards  for  performing  design  services.  A nonqual- 
ified person  who  attempts  to  perform  design  services  may  not  be 
conversant  with  the  building  codes — thereby  substantially  increasing 
the  risk  of  potential  harm  to  the  public.  Persons  practicing 
architecture  who  are  not  at  all  cognizant  of  proper  design  and 
construction  standards  is  an  example  of  an  inefficient  use  of 
resources  within  the  marketplace.  On  the  other  hand,  if  the 
building  code  enforcement  program  in  Montana  becomes  more  effective 
statewide  in  ensuring  compliance  with  the  codes,  then  the  costs 
under  total  deregulation  could  become  moderate. 

Administrative  costs  under  total  deregulation  within  the 
government  sector  would  continue  as  the  public  would  be  able  to 


utilize  the  services  of  the  Consumer  Affairs  Division,  Department  ^ 

of  Business  Regulation,  when  dealing  with  complaints.  In  Chapter 
VI,  we  discuss  the  Consumer  Affairs  Division  and  the  role  the 
agency  plays  when  considering  less  restrictive  forms  of  regulation. 

SUMMARY 

This  chapter  addressed  two  questions  presented  in  the  sunset 
law.  Does  regulation  have  the  effect  of  directly  or  indirectly 
increasing  the  cost  of  goods  or  services  and  is  this  increase  in 
cost  more  harmful  to  the  public  than  the  harm  which  could  result 
from  the  absence  of  regulation?  Some  aspects  of  regulation  of 
the  architectural  profession  indicate  increased  costs  to  the 
general  public.  However,  to  a large  degree  these  costs  are  not 
measurable  and  considered  minimal.  Total  deregulation  of  the 
architectural  profession  presents  potentially  significant  economic 
or  physical  harm  to  the  public  due  to  the  inability  of  the  present 
building  codes  and  inspection  process  to  ensure  the  proper  design 
and  construction  of  buildings  used  by  the  public. 
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Chapter  VI 

LESS  RESTRICTIVE  REGULATION  ALTERNATIVES 
A sixth  and  final  question  posed  by  the  sunset  law  requires 
the  evaluation  of  alternative  forms  of  regulation.  Specifically, 
it  asks:  Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public? 

THE  RELATIONSHIP  BETWEEN  STATE  INVOLVEMENT  AND  PUBLIC  PROTECTION 

The  sunset  law  specifically  notes  legislative  concern  over 
the  fact  that  state  agencies  and  programs  should  exist  to  be 
responsive  to  state  citizens'  needs.  The  board's  stated  goal  is 
to  promulgate  and  maintain  a standard  of  competence  in  the  prac 
tice  of  architecture  in  Montana  consistent  with  the  interests  of 
its  citizens  in  providing  for  health,  safety,  and  welfare,  and  to 
protect  the  public  from  unprofessional,  improper,  unauthorized 
and  unqualified  practitioners.  Therefore,  the  overall  sunset 
question  becomes  one  of  measuring  potential  public  harm  because 
of  incompetent  architects  and  matching  this  potential  harm  to  the 
degree  of  state  involvement  required. 

It  is  reasonable  to  assume  that  if  public  harm  occurs  often 
and  the  degree  of  public  harm  is  severe,  the  state  should  protect 
the  public.  As  an  example,  the  state  requires  all  drivers  to  be 
licensed  and  periodically  relicensed.  Initial  licensing  measures 
the  driver's  knowledge  as  well  as  his  driving  skills.  In  addition, 
the  state  enforces  laws  intended  to  further  protect  the  public 
from  death  or  injury  due  to  a driver's  negligence  or  incompetence. 
In  other  words,  the  state  of  Montana  considers  the  public  to  be 
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subject  to  extreme  endangerment,  death,  or  injury;  hence,  the 
need  for  licensing  and  continued  regulation  of  Montana  drivers. 

The  sunset  law  (Section  82-4601 (2) (c) , R.C.M.  1947),  stipu- 
lates that: 

"No  profession,  occupation,  business,  industry,  or  other 
endeavor  are  subject  to  the  state's  regulatory  power  unless 
the  exercise  of  such  power  is  necessary  to  protect  the 
public  health,  safety  or  welfare  from  significant  and  dis- 
cernible harm  or  damage.  The  exercise  of  the  state's  police 
power  shall  be  done  only  to  the  extent  necessary  for  the 
purpose. " 

The  public's  health,  safety,  or  welfare  can  be  construed,  in  many 
instances  to  mean  the  physical  safety  of  the  general  public  while 
in  other  instances  it  may  refer  to  economic  welfare.  In  the 
first  instance — physical  safety — the  primary  reasons  for  govern- 
ment regulation  are  often  life  or  death  issues — a question  of 
irreversible  harm.  In  the  second  instance — economic  welfare — the 
issues  are  economic  transactions  rather  than  life  and  death 
issues.  In  many,  if  not  all  of  these  instances,  the  harmful 
effects  of  an  erroneous  transaction  may  be  reversed  by  means  of 
professional  liability  or  errors  and  omissions  insurance  and/or  a 
lawsuit.  The  regulation  of  the  architectural  profession  falls 
into  the  category  of  both  physical  safety — life  or  death — and 
economic  welfare,  such  as  financial  loss  associated  with  the 
collapse  of  a building. 

Illustration  6-1  displays  the  relationship  between  probable 
public  harm  and  the  need  for  public  protection  through  state 
regulation.  The  more  severe  the  potential  for  public  harm,  the 
greater  the  state  involvement  in  the  regulation  of  a profession. 
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ALTERNATIVE  REGULATION  APPROACHES 


In  determining  the  appropriate  regulation  of  the  architec- 
tural profession  there  are  three  major  decisions  which  must  be 
made.  These  decisions  relate  to:  1)  the  proper  form  of  regula- 
tion, 2)  the  regulatory  entity  that  is  required  under  a particular 
form  of  regulation,  and  3)  the  type  and  extent  of  regulatory 
requirements  placed  upon  the  profession  in  each  case. 

In  relation  to  the  first  decision  there  are  a number  of 
alternative  forms  of  regulation  ranging  from  the  most  extreme 
form — licensing  similar  to  the  present  system — to  the  least 
extreme — no  licensing  or  regulation  whatsoever.  In  1976  the 
Wisconsin  Legislative  Council  studied  alternative  approaches  to 
professional  and  occupational  regulation  and  identified  several 
variations  of  state  and  professional  regulation.1  We  have  adapted 
these  alternative  approaches  as  a basis  for  evaluation  of  the 
alternatives  for  Montana,  and  have  proposed  seven  forms  of 
regulation.  They  are  licensing,  practice  restriction,  reserve  of 
title,  limited  statutory  regulation,  registration,  certification, 
and  no  regulation. 

The  alternative  forms  and  their  relevance  to  the  regulation 
of  the  architectural  profession  in  Montana  are  discussed  in  the 
following  paragraphs.  The  discussion  of  each  variation  includes 
the  possible  governmental  bodies  that  could  be  involved  in  that 
form  of  regulation — the  second  decision.  These  bodies  can  range 

1 Wisconsin  Legislative  Council,  State  Regulation  of  Occupations : 
Alternative  Approaches,  Information  Memorandum  76-15,  August 
1976. 


from  direct  regulation  by  a board  comprised  of  members  of  the 
profession  to  indirect  regulation  by  an  existing  state  agency. 
There  are  also  in  each  discussion,  statements  describing  the 
types  of  regulatory  requirements  which  can  be  applied  to  that 
form  of  regulation — the  third  decision.  Educational,  examination 
and  renewal  requirements  are  examples  of  these  types  of  require- 
ments. 

The  seven  forms  of  regulation  are  discussed  below  in  the 
order  of  most  to  least  extreme. 

LICENSING 

Licensing  can  be  defined  in  numerous  ways  and,  depending 
upon  the  definition  selected,  can  encompass  varying  types  of 
professions  and  occupations.  Based  on  a report  by  the  Council  of 
State  Governments,  we  have  defined  "licensing"  as  the  granting  by 
some  government  authority  of  a right  or  permission  to  carry  on  a 
business  or  do  an  act  which  would  otherwise  be  illegal.1  The 
essential  elements  of  licensing  are  the  stipulation  of  circum- 
stances and  individual  prerequisites  under  which  permission  to 
perform  an  otherwise  prohibited  activity  may  be  granted — largely 
a legislative  function;  and  the  actual  determination  of  permis- 
sion in  specific  instances.  The  latter  function  is  generally  an 
administrative  responsibility  and  includes  rule-making  authority 
by  some  entity  to  carry  out  provisions  of  the  legislative  action. 
Licensing  may  also  create  a mechanism  for  monitoring  an  occupation 
or  profession  on  an  ongoing  basis.  This  may  entail  enforcement 

1 The  Council  of  State  Governments,  Occupational  Licensing 
Regu 1 at ion  in  the  States , (1952). 
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decisions  made  during  complaint  adjudication,  periodic  inspec- 
tions, or  investigations.  Licensing  also  provides  a "police 
effect"  over  the  regulated  profession.  That  is,  while  the 
regulatory  body  charged  with  licensing  may  not  agressively 
regulate  the  profession,  the  mere  existence  of  the  regulatory 
agency  and  the  licensing  process  may  result  in  a policing  effect 
within  the  profession.  This  "police  effect"  may  not  exist  if  the 
licensing  process  was  nonexistent. 

Licensing,  as  defined  above,  necessitates  an  administrative 
and/or  monitoring  body  and  is  considered  to  be  the  most  extreme 
form  of  regulation.  This  regulatory  body  can  take  one  of  several 
forms.  These  different  forms  are  discussed  in  the  following 
paragraphs . 

Licensing  by  Professional  Architectural  Board 

This  is  the  traditional  form  of  regulatory  body  for  most 
professional  occupations.  Under  this  form  of  regulation,  the 
board  would  be  composed  entirely  of  members  from  the  architectural 
profession.  The  number  of  board  members  could  vary,  and  it  would 
be  possible  to  have  a multi-member  board  or  a commissioner.  It 
requires  an  extensive  degree  of  state  involvement  in  the  regula- 
tory process  simply  because  a special  board  comprised  entirely  of 
professional  members  is  delegated  the  complete  authority  to 
regulate.  • J 

Licensing  by  professional  boards  has  been  criticized  in  that 
it  does  not  lend  itself  to  public  participation  in  board  decisions 
and  tends  to  restrict  entry  and  reduce  competition  in  the  profession. 
The  cost  of  this  form  of  regulation  is  the  same  as  depicted  in 
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Chapter  V.  This  type  of  licensing  is  the  method  presently  used 
to  regulate  architects  in  Montana. 

Licensing  by  Professional/Public  Architectural  Bo ard 

In  response  to  a lack  of  public  participation  and  represen- 
tation, some  states  have  altered  the  composition  of  their  li- 
censing boards  to  include  more  public  members.  Some  arguments 
that  favor  increasing  public  membership  on  the  boards  include; 
public  members  may  more  accurately  reflect  the  public  interest; 
public  members  may  tend  to  be  less  protective  of  the  profession; 
the  public  may  be  more  likely  to  seek  the  assistance  of  the  li- 
censing board  if  they  are  aware  that  there  are  public  members  on 
the  board,  and;  where  there  is  more  than  a single  public  member 
on  the  board  there  is  less  likelihood  that  the  professional 
members  will  dominate. 

This  form  of  licensing  body  is  similar  to  the  present  pro- 
fessional board  in  its  required  functions,  duties  and  powers. 

It,  too,  requires  an  extensive  degree  of  state  involvement.  It 
differs  only  in  its  member  composition.  The  cost  of  this  form  of 
regulating  entity  would  probably  be  comparable  to  the  cost  of 
present  regulation. 

Licensing  by  an  Independent  Public  Board 

This  alternative  is  similar  to  the  preceding  two  forms  of 

licensing  bodies  except  that  an  independent  board  would  consist 

* 

entirely  of  nonprofessional  members.  It  would  still  be  a special 
state  board,  but  the  members  would  be  drawn  from  outside  of  the 
architectural  profession.  Such  an  independent  board  might  be 
more  responsive  to  public  need.  It  would  still  license  and 
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regulate  architects  and  administer  the  architectural  law  as  the 
professional  board  does  now. 

Although  an  independent  board  may  be  more  responsive  to 
public  need,  a board  made  up  of  public  members  may  have  to  peri- 
odically seek  outside  technical  expertise  in  regulating  the 
architectural  profession.  In  the  case  of  an  independent  board 
this  could  be  done  through  the  utilization  of  "expert"  assistance 
or  consultation,  when  appropriate.  The  knowledge  of  the  archi- 
tectural profession  is  also  presently  available  through  the 
professional  members  on  the  board. 

The  independent  form  of  licensing  body  can  be  multi-member 
or  have  only  one  member — a commissioner.  It  could  be  coupled 
with  the  creation  of  "advisory  committees"  made  up  of  members  of 
the  architectural  profession  and/or  the  public  to  provide  advice 
to  the  board  on  matters  of  professional  competency.  The  cost  of 
such  a board  would  be  approximately  the  same  as  the  present  cost 
for  the  professional  board.  However,  there  may  be  an  additional 
cost  for  occasional  technical  assistance. 

In  describing  the  aforementioned  forms  of  licensing  bodies, 
we  have  not  discussed  who  would  carry  out  the  administrative 
functions  of  regulation.  These  administative  duties  would  be 
attached  to  a state  department/agency,  such  as  the  Department  of 
Professional  and  Occupational  Licensing.  The  department  would 
maintain  sufficient  records  to  permit  review  and  analysis  of 
operations  and  their  effect  on  the  public.  As  discussed  in 
Chapter  V,  the  cost  of  administration  is  a large  part  of  the 
total  cost  of  licensing. 
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Licensing  by  State  Agency 

The  regulatory  functions  of  licensing  by  a state  agency  are 
similar  to  board  regulation,  except  that  regulation  is  accomplished 
by  an  operating  agency  of  state  government. 

The  operating  agency  could  require  licensing  through  exam- 
ination and  regulation  similar  to  the  present  method  of  regulation 
(as  discussed  earlier) , except  that  the  regulation  would  be 
accomplished  through  an  existing  department  of  state  government 
such  as  the  Department  of  Business  Regulation  or  the  Department 
of  Professional  and  Occupational  Licensing,  or  the  Building  Codes 
Division,  Department  of  Administration,  rather  than  a special 
board. 

The  use  of  professional  testing  organizations  in  preparing 
and/or  administering  the  examination  would  still  be  available 
under  this  form  of  regulatory  body,  as  it  is  under  a board.  If 
the  agency  was  charged  with  the  duty  to  investigate  complaints 
(as  is  now  the  case) , the  investigations  could  be  handled  through 
an  independent  compliance  unit  of  the  agency,  or  through  contract 
investigators.  It  is  difficult  to  estimate  what  the  cost  of  this 
alternative  might  be.  It  could  be  similar  to  the  cost  of  current 
regulation  by  the  board,  except  th^re  would  be  no  board  member 
expenses.  However,  the  agency  may  hav£  to  seek  technical  expertise 
from  time-to-time,  thereby  increasing  costs. 

It  should  be  noted  that  licensing,  by  anybody,  does  not 
preclude  indirect  regulation  through  the  use  of  civil  or  criminal 
remedies  against  a licensee.  Civil  or  criminal  remedies  can  be 
sought  by  the  public  under  the  Uniform  Commercial  Code,  the 
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Unfair  Trade  Practices  Act,  or  other  laws  aimed  at  specific 
abuses . 

Types  of  Regulatory  Requirements 

If  some  form  of  licensing  is  determined  to  be  the  appropri- 
ate manner  of  regulation  needed  for  the  architectural  profession, 
then  certain  requirements  and  conditions  for  licensure  must  also 
be  established. 

Education,  experience,  and  examination  requirements,  as 
conditions  for  licensure,  could  be  established  by  statute  and 
administered  by  the  regulatory  body.  Means  of  financial  protec- 
tion for  the  public  and  licensees  could  be  required  in  the  form 
of  bonding,  a client  recovery  fund,  or  errors  and  omissions 
insurance.  The  regulatory  body,  through  its  administrative 
branch,  may  collect  fees  such  as  those  for  examinations  and 
licenses,  and  issue  a document  (license)  following  successful 
compliance  with  such  prerequisites.  The  regulating  body  could 
have  the  authority  to  promulgate  rules  and  adopt  codes  of  conduct. 

It  could  deny,  suspend,  or  revoke  licenses  based  upon  noncompliance, 
violations,  or  incompetence.  The  licensing  body  could  also  have 
investigative  and  monitoring  functions. 

The  state  licensing  body  may  have  reason  to  inquire  into  the 
qualification  standards  of  an  out-of-state  licensee.  A reciprocity 
agreement  between  states  or  a system  of  comity  (acceptance) , 
could  be  formulated.  Reciprocity  means  a mutual  agreement  between 
states  to  recognize  each  other's  licensing  functions  and  allow 
the  practice  of  their  respective  licensees  in  each  other's  juris- 
dictions. In  contrast,  comity  means  that  anyone  meeting  certain 
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qualifications  in  any  jurisdiction  can  practice  in  the  state 
irrespective  of  any  mutual  agreement.  For  example,  comity  in  the 
case  of  architects  could  mean  that  any  person  passing  the  NCARB 
examination  in  any  jurisdiction  could  automatically  be  licensed 
in  Montana.  The  latter  system  (comity)  would  protect  the  public's 
interest  in  ensuring  competent  practitioners  but  would  not  require 
the  same  licensing  process  in  Montana  as  would  reciprocity. 

Periodic  renewal  of  architect's  licenses  is  usually  a 
requirement  under  licensing.  This  renewal  can  be  a mere  payment 
of  a fee,  as  is  the  present  situation,  or  renewal  could  depend 
upon  the  applicant  meeting  certain  qualification  standards. 

Thus,  licensees  could  be  required  to  maintain  proficiency  through 
continuing  education,  peer  review,  or  passage  of  a periodic 
examination.  Utilization  of  these  requirements  would  be  more 
restrictive,  as  continuing  education,  peer  review,  and  periodic 
reexamination  are  not  currently  required. 

Continuing  education  could  be  one  way  of  assuring  competency. 
Laws  could  require  that  an  individual  attend  college  courses, 
seminars,  etc.  The  actual  course  of  study  could  even  be  subject 
to  approval  by  the  regulatory  body. 

Peer  review  could  also  be  used  to  periodically  evaluate 
members  of  the  architectural  profession  to  assure  maintenance  of 
competency.  Peer  review  would  entail  members  of  the  profession 
evaluating  the  work,  methods,  and  procedures  used  by  other  members 
of  the  profession  under  the  auspices  of  the  regulatory  agency. 

The  regulatory  body  or  a designated  committee  made  up  of  members 
of  the  profession  could  perform  the  review. 
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There  is  also  the  possibility  of  licensing  of  location. 

This  alternative  consists  of  licensing  premises  rather  than 
persons.  In  the  case  of  architects,  location  licensing  would  be 
based  upon  the  qualification  of  the  architectural  firm. 

So  far  licensing  has  been  the  only  alternative  form  of 
regulation  discussed.  The  six  other  major  forms  of  regulation 
are  discussed  below. 

PRACTICE  RESTRICTION 

Restriction  of  practice  is  the  next  lesser  form  of  regula- 
tion. Under  a practice  law  form  of  regulation  individuals  would 
not  be  permitted  to  perform  a specific  service  or  act,  or  hold 
themselves  out  as  being  able  to  perform  such  services,  unless 
they  have  met  certain  statutory  requirements.  The  circumstances 
and  individual  prerequisites  to  practice  would  be  mandated  by  the 
legislature.  This  form  of  regulation  differs  distinctly  from 
licensing  in  that  there  would  be  no  need  for  an  interim  body  with 
the  general  authority  to  promulgate  rules  and  regulations,  and 
there  would  be  no  specific  mechanism  for  monitoring  the  profes- 
sion on  an  ongoing  basis.  In  addition,  the  police  effect  assoc- 
iated with  a regulatory  body  would  not  be  present.  Once  an 
individual  has  met  the  statutory  requirements,  removal  of  the 
right  to  practice  could  only  be  accomplished  through  civil  or 
criminal  sanctions.  Practice  laws  do  not,  of  course,  preclude 
the  use  of  criminal  or  civil  remedies  against  an  individual  or 
business. 

Applying  this  alternative  form  of  regulation  to  architects 
would  mean  that  in  order  for  persons  to  become,  or  act  in  the 
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capacity  of  an  architect,  they  would  have  to  meet  certain  quali- 
fications and  standards  established  by  law.  They  would  have  to 
comply  with  statutes  regulating  specific  activities  in  the  archi- 
tectural profession.  There  would  ordinarily  be  no  renewal  require- 
ment or  investigation  procedures.  Depending  on  the  nature  of  the 
prerequisites  for  entry  into  the  profession,  a state  agency  or 
department  could  become  directly  involved.  This  involvement 
would  only  include  administrative  procedures.  For  example,  the 
state  practice  law  could  require  an  architect  to  pass  the  NCARB 
national  examination  and  some  government  body  such  as  the  Building 
Codes  Division  of  the  Department  of  Administration,  would  have  to 
review  and  file  these  records.  There  would  be  no  "board-type" 
body  as  now  exists.  Investigation  of  public  complaints  would  be 
a function  of  the  Consumer  Affairs  Division  of  the  Department  of 
Business  Regulation.  The  costs  of  investigation  would  be  incurred 
by  the  Consumer  Affairs  Division  rather  than  the  consumer  but 
would  eventually  be  passed  to  the  public.  If  litigation  became 
necessary,  the  department  would  also  incur  these  associated 
costs. 

The  statutory  requirements  developed  under  a practice  law 
could  also  include  educational  and  specific  experience  requirements. 
However,  as  discussed  in  Chapter  IV,  age  and  practical  experience 
may  not  be  desirable  as  requirements  to  sit  for  the  national 
examination.  Anyone  not  meeting  the  requirements  would  be  denied 
the  right  to  practice  as  an  architect.  Current  licensed  architects 
could  be  recognized  as  "architects"  through  a grandfather  clause. 

All  future  out-of-state  architects  could  provide  evidence  to  the 
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state  agency  that  the  architect  possesses  the  NCARB  national 

<■ 

certificate.  The  state  agency  would  also  provide  for  public 
identification  by  maintaining  a roster  of  architects.  Enforce- 
ment as  to  who  designs  what  buildings  in  the  state  would  be  left 
up  to  the  city,  county,  and  state  building  officials — authority 
which  they  now  possess. 

The  statutes  could  assign  the  Building  Codes  Division  the 
responsibility  of  providing  the  national  examination  in  the  state 
in  cooperation  with  the  National  Council  of  Architectural  Regis- 
tration Boards.  The  state  agency  could  continue  to  represent 
Montana  at  the  national  level  by  appointing  practicing  architects 
to  represent  the  state  as  may  be  necessary  to  provide  input  into 
proposed  changes  for  the  examination. 

Candidates  who  desire  to  take  the  national  examination  would 
apply  directly  to  NCARB.  NCARB  would  then  issue  some  evidence  of 
passing  the  examination  directly  to  the  successful  candidate — 
evidence  similar  to  the  NCARB  national  certificate.  Montana 
architects  who  desire  to  practice  in  other  states  would  apply 
directly  to  the  state  involved  and  meet  their  requirements  for 
licensing . 

Bonding  or  errors  and  omissions  insurance  could  be  required 
by  law.  The  advantages  and  disadvantages  of  bonding  and  errors 

and  omissions  insurance  are  discussed  further  on  page  90. 

However,  as  more  requirements  are  added  then  there  is  a need  for 
increasing  the  direct  involvement  by  a state  agency.  Under 
practice  restriction,  fees  may  be  required  to  offset  adminis- 
trative costs.  A practice  law  would  be  individual  rather  than 
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location  oriented.  It  would  not  require  periodic  renewal. 
Therefore,  once  a person  attained  the  right  to  practice  as  an 
architect  he  would  retain  the  right  unless  ordered  to  cease  and 
desist  by  civil  sanction.  The  cost  of  this  form  of  regulation 
would  be  less  than  licensing  and  would  depend  upon  the  amount  of 
administrative  duties  prescribed  by  law. 

RESERVE  OF  TITLE 

Reserve  of  title  is  the  next  lesser  form  of  regulation.  It 
differs  from  practice  restriction  in  only  two  areas.  The  first 
being  the  most  distinctive:  Any  member  of  the  public,  who  desires 
to  practice  architecture  would  be  allowed  to  do  so  without  meeting 
certain  entry  requirements  in  the  architecture  profession. 

However,  the  title  of  "licensed  architect"  would  be  reserved  by 
law  to  only  those  who  have  met  certain  statutory  requirements. 

The  stipulation  of  individual  prerequisites  would  be  set  by 
legislation.  All  available  alternative  requirements  that  applied 
to  the  practice  law  could  apply  here,  such  as  examination  and 
educational  requirements,  etc.  Depending  upon  the  extent  of 
prerequisites,  an  administrative  body  attached  to  a state  agency 
or  department  may  also  be  necessary. 

The  other  area  of  difference  between  practice  and  reserve  of 
title  lies  in  the  ability  for  this  form  of  regulation  to  be 
facility  oriented.  It  could  be  mandated,  for  example,  that  an 
architectural  firm  could  not  call  itself  a licensed  architectural 
firm  unless  it  met  specific  requirements  under  the  law.  The  cost 
of  the  reserve  of  title  form  of  regulation  would  be  comparable  to 
that  of  practice  restriction. 
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LIMITED  STATUTORY  REGULATION 

Limited  statutory  regulation  can  be  considered  even  a lesser 
degree  of  state  regulation  than  the  previous  forms.  The  state 
would  regulate  the  profession  only  through  statutes  specifying 
certain  limitations.  Under  this  alternative  the  state  would 
statutorily  mandate  that  an  individual  could  not  hold  himself  out 
to  the  public  as  a "licensed  architect"  or  engage  in  the  practice 
of  architecture  unless  the  individual  has  complied  with  certain 
measures  to  protect  the  public.  These  measures  could  be  require- 
ments such  as  bonding,  or  errors  and  omissions  insurance,  which 
would  monetarily  protect  the  public  in  the  case  of  harm  or  loss 
through  incorrect  transactions. 

Requiring  all  architects  to  purchase  errors  and  omissions 
insurance  could  be  statutorily  mandated  for  all  architectural 
projects.  The  disadvantage  to  this  requirement  is  that  the 
consumer  would  have  to  claim  and  prove  an  error  or  omission  by 
the  architect  in  the  event  of  a loss.  The  corresponding  advan- 
tage would  be  that,  even  though  the  consumer  must  prove  an  error 
(and  probably  sue  for  damages) , insurance  would  be  available  to 
cover  any  losses  brought  about  through  the  architect's  negligence. 

The  legislature  could  also  establish  a client  recovery  fund 
based  upon  contributions  from  professional  members  which  could  be 
used  to  cover  consumer  loss.  Such  a client  recovery  fund  currently 
exists  for  lawyers  under  the  State  Bar  Association.  The  fund  for 
the  architectural  profession  would  be  administered  by  a state 
agency  which  would  also  be  needed  if  there  was  a requirement  that 
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architects  file  bonds.  This  would  be  the  only  involvement  by  a 
state  agency  under  limited  statutory  regulation. 

Limited  statutory  regulation  differs  from  a practice  law  in 
that  there  are  no  statutory  requirements  that  are  "job  or  ability 
related"  (i.e.  examination  requirement).  The  law  would  require 
only  "after-the-fact"  protective  measures  (i.e.  bonding  and 
insurance) . 

Again,  under  this  form  of  regulation  as  in  all  previous 
forms,  the  use  of  criminal  or  civil  remedies  against  an  indi- 
vidual or  business  are  available.  The  Unfair  Trade  Practices  Act 
would  apply  in  all  incidences  of  misrepresentation,  false  state- 
ments, and  deceptive  practice.  The  direct  cost  of  this  form  of 
regulation  would  be  minimal  compared  to  the  present  cost  of 
licensing,. 

REGISTRATION 

Registration  is  even  less  extreme  than  the  previous  forms  of 
regulation.  Registration  would  afford  the  opportunity  to  persons 
practicing  the  profession  to  register  with  the  state  such  as  the 
Building  Codes  Division,  Department  of  Administration,  or  with  a 
private  trade  or  professional  association.  An  applicant  would 
not  have  to  demonstrate  competency  or  prove  qualification,  but 
would  just  register  his  name  as  an  architect.  Once  a person  is 
registered  there  would  be  no  further  regulation.  This  alternative 
would  provide  the  public  with  a list  of  architects  in  the  state, 
but  would  provide  no  assurance  that  the  person  registered  as  an 
architect  has  met  any  standards  of  competence.  It  would  not 
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restrict  others  who  have  not  registered  from  acting  in  the  capacity 


C 


of  an  architect. 

A comity  provision  for  architects  from  other  states  would 
only  amount  to  a registration  procedure.  Fees  could  be  charged 
to  offset  the  administrative  costs  in  maintaining  a list.  The 
remedies  of  civil  and  criminal  sanctions  are  always  available. 

The  direct  cost  of  the  registration  form  of  regulation  would  be 
minimal  or  nonexistent. 

CERTIFICATION 

Certification,  as  we  define  it,  requires  no  direct  involve- 
ment by  a state  governmental  body.  The  architectural  profession 
would  be  responsible  for  certification  requirements  and  procedures, 
and  would  be  self-regulating.  Certification  would  involve  a 
determination  by  the  profession  that  a person  meets  certain 
prerequisites  at  a given  point  in  time  and  as  a result  is  "cer- 
tified." This  certification  would  provide  for  public  identifi- 
cation of  those  individuals  designated  by  the  profession  as 
certified  architects. 

The  profession  could  not  limit  the  practice  of  architecture 
to  only  those  certified.  The  profession  would  be  open  to  all 
individuals.  Certification  would  act  as  an  identification  measure, 
indicating  the  individual  has  complied  with  certain  professional 
requirements. 

The  profession  could  require  that  those  who  are  seeking  cer- 
tification pass  the  NCARB  examination  or  to  have  specific  educa- 
tional and  experience  requirements,  as  is  now  the  case.  It  could 
also  require  bonding  or  errors  and  omission  insurance.  In  fact. 
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it  would  be  possible  for  the  profession  to  impose  upon  its  members 
any  of  the  types  of  requirements  the  government  can  establish 
under  licensing. 

In  the  field  of  life  insurance,  for  example,  the  designation 
"C.L.U."  stands  for  Chartered  Life  Underwriter.  The  C.L.U. 
certificate  is  awarded  by  a nongovernmental,  nonprofit  organi- 
zation called  the  American  College  of  Life  Underwriters.  An 
applicant  must  pursue  a course  of  study  defined  by  the  college, 
and  then  pass  an  examination.  In  addition,  the  applicant  must 
meet  certain  character  and  experience  requirements  specified  by 
the  college.  Still  other  certification  programs  include  the 
National  Association  of  Security  Dealers  and  the  American  Insti- 
tute of  Real  Estate  Appraisers.  Protection  from  noncertified 
individuals  using  the  "trade  name,"  such  as  C.L.U.,  could  be 
afforded  the  organization  through  federal  and  state  trademark 
laws . 

Similar  certification  procedures  are  presently  in  use  in  the 
architecture  profession.  In  addition  to  its  involvement  in  the 
examination  and,  to  a degree,  the  licensing  process,  NCARB  also 
has  a certification  process.  In  order  to  become  "NCARB  certified," 
architects  must  meet  standards  which  are  considered  to  be  the 
highest  standards  of  the  profession — higher  than  the  standards 
for  simply  licensure.  Once  these  standards  are  met,  NCARB  issues 
the  architect  a certificate  which  is  in  addition  to  the  license 
issued  by  the  state.  As  discussed  in  Chapter  II,  the  Montana 
board  already  requires  out-of-state  architects  seeking  licensure 
in  Montana  to  acquire  the  NCARB  certificate. 
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There  would  be  no. cost  to  the  public  due  to  state  regulation 


under  the  certification  form  of  regulation.  The  only  involvement 
by  the  state  would  be  "indirect"  through  laws  protecting  the 
rights  of  the  individual. 

NO  REGULATION 

The  least  extreme  and  final  form  of  regulation  is  no  regu- 
lation. There  would  be  no  regulation  by  the  state  and  no  direct 
regulation  by  the  profession,  which  distinguishes  it  from  cer- 
tification. This  alternative  is  suitable  where  there  is  no 
clearly  demonstrated  public  need  for  state  regulation. 

The  public  would  still  have  protection  and  recourse  through 
the  Consumer  Affairs  Division  of  the  Department  of  Business 
Regulation  under  the  Unfair  Trade  Practices  Act  (Title  85, 

Chapter  4,  R.C.M.  1947),  which  protects  the  consumer  from  fraud 
and  deception.  The  Unfair  Trade  Practices  Act  covers  problems 
such  as  product  or  service  misrepresentation,  false  advertising 
or  statements,  deceptive  pricing,  etc.  Under  the  act,  consumers 
can  bring  civil  suit  and  be  awarded  up  to  three  times  actual 
damages.  The  court  can  enjoin  businesses  from  doing  business, 
and  assess  such  penalties  as  may  be  provided  by  law.  The  Con- 
sumer Affairs  Division  can  and  does  investigate,  subpoena, 
request  an  injunction,  and  bring  the  offender  to  court  on  behalf 
of  the  consumer.  As  mentioned  previously,  the  cost  of  these 
actions  would  be  incurred  by  the  division  rather  than  the  con- 
sumer. Ultimately  the  cost  is  born  by  the  public. 

Criminal  and  civil  remedies  can  also  be  sought  under  the 
Uniform  Commercial  Code  and  other  laws  directed  at  specific 
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abuses.  It  is  important  to  again  note  that  the  laws  on  consumer 
protection  are  in  effect  at  the  present  time  and  would  be  in 
effect  under  all  of  the  alternatives  discussed. 

SUMMARY 

In  this  chapter  we  have  listed  seven  alternate  forms  of 
regulation  that  may,  or  may  not,  be  applicable  to  the  architec- 
tural profession.  An  explanation  of  each  form  was  presented,  and 
possible  regulatory  bodies  and  optional  requirements  were  men- 
tioned under  each.  The  difference  between  forms  of  regulation  is 
noted . 

Each  of  the  seven  forms  of  regulation  has  a unique  charac- 
teristic that  separates  it  from  the  others.  Using  these  charac- 
teristics and  our  previous  discussions,  several  questions  can  be 
formulated.  Based  upon  the  material  presented  in  the  first  six 
chapters  a positive  or  negative  reply  to  these  questions  will 
distinguish  one  form  from  the  other  until  only  one  type  of  reg- 
ulation is  applicable.  This  decision  process  is  demonstrated  in 
Illustration  6-2.  The  flow  chart  in  this  illustration  leads  to  a 
decision  concerning  the  major  form  of  regulation,  but  does  not 
necessarily  resolve  the  questions  of  which  type  of  regulatory 
body  and  regulatory  requirements  are  needed.  These  questions  are 
addressed  later.  The  use  of  this  chart  is  discussed  in  the 
following  narrative. 

The  seven  general  forms  of  regulation  are  listed  in  order  of 
extent  of  state  involvement.  At  the  outset  of  the  decision 
process  all  seven  forms  must  be  considered  as  possible  alter- 
natives for  regulation. 
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The  first  question  to  be  answered  (indicated  by  A in  Illus- 
tration 6-2)  relates  to  the  legislative  intent  of  the  sunset  law. 
It  is  intended  that  no  profession,  occupation,  business,  industry, 
or  other  endeavor  be  subject  to  the  state’s  regulatory  power 
unless  the  exercise  of  such  power  is  necessary  to  protect  the 
public  health,  safety,  or  welfare  from  significant  and  discern- 
ible harm  or  damage.  In  the  case  of  the  architectural  profession, 
the  first  question  is:  Does  the  nature  of  the  architectural 
profession  as  it_  relates  to  the  public  require  that  state 
government  be  directly  involved  in  regulation?  In  other  words: 
Would  the  absence  of  direct  state  involvement  in  regulation 
significantly  harm  the  public  health,  safety  or  welfare? 

An  affirmative  answer  to  the  first  question  (A)  reduces  the 
number  of  alternative  forms  of  regulation  to  five — licensing, 
practice,  reserve  of  title,  limited  statutory  regulation,  and 
registration.  A negative  reply  leaves  only  two  alternatives  to 
choose  from — certification  and  no  regulation.  The  choice  between 
these  two  is  a profession  (rather  than  government)  decision  (box 
C in  Illustration  6-2) . If  the  profession  does  not  want  to 
regulate  itself  through  qualification  standards,  then  there  would 
be  no  regulation. 

Addressing  the  five  remaining  forms — the  second  question  (B) 
to  be  answered  also  involves  the  nature  of  the  profession  as  it 
relates  to  the  public  protection.  The  question  addresses  the 
need  to  restrict  a practice  or  act  to  only  those  individuals  or 
businesses  that  meet  certain  requirements.  The  question  in  the 
case  of  the  architecture  profession:  Is  it  necessary  to  protect 
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the  public_  by  making  it  illegal  to  practice  in  the  capacity  of  an 
architect  without  complying  with  statutory  requirements?  If  the 
answer  is  no,  then  any  individual  could  practice  architecture. 

This  negative  response  leads  to  two  alternatives  and  a third 
question  (E) . The  two  alternatives  are  reserve  of  title  and 
registration.  Since  registration  does  not  require  an  applicant 
to  demonstrate  competency  or  prove  qualification,  the  two  alter- 
native forms  could  be  distinguished  on  this  basis.  Should  the 
title  of  "licensed  architect"  be  statutorily  reserved  for  those 
who  have  met  certain  requirements  set  down  in  the  law?  An  affirm- 
ative answer  to  this  third  question — a need  to  limit  the  title  to 
those  who  qualify — would  require  a reserve  of  title  form  of 
regulation. 

On  the  other  hand,  a positive  answer  to  the  second  question 
(B)  regarding  the  legality  to  practice  leaves  three  alternative 
forms  of  regulation — licensing,  practice  restriction,  and  limited 
statutory  regulation.  To  distinguish  between  these  three  forms 
requires  a fourth  question  (D) : Should  the  regulation  of  the 
architectural  profession  include  rule  and  regulation  making 
authority  and  monitoring  capability  by  some  interim  body? 

If  the  answer  to  this  question  is  affirmative  the  resulting 
form  of  regulation  is  licensing.  To  what  degree  and  by  which 
government  entity  must  still  be  determined. 

A negative  reply  to  the  fourth  question  leads  to  the  two 
remaining  forms  of  regulation — practice  or  limited  statutory 
regulation.  In  both  cases,  stipulation  of  circumstances  and 
individual  prerequisites  are  mandated  by  action  of  the  legislature. 
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The  difference  lies  in  the  answer  to  the  fifth  and  final  question 
(F) : Should  there  be  statutory  requirements  relating  to  an 

individual 1 s competency  to  perform  as  an  architect?  Responding 
negatively  could  mean  that  all  that  would  be  required  is  bonding, 
errors  and  omissions  insurance,  or  some  other  "after-the-fact" 
protection.  An  affirmative  reply  results  in  a "practice  law." 

The  decision  process  used  in  Illustration  6-2  aids  in  the 
determination  of  the  form  of  regulation  that  would  adequately 
protect  the  public.  In  order  to  refine  the  regulatory  process 
further  a choice  of  the  regulatory  body  and  requirements  under 
each  form  of  regulation  must  be  made.  The  possible  regulatory 
bodies  and  various  requirements  are  discussed  in  the  following 
illustrations . 

Illustration  6-3  lists  the  possible  regulatory  bodies  under 
each  form  of  regulation  in  a checklist  fashion.  They  are  desig- 
nated by  a circle  opposite  the  body  which  may  be  appropriate, 
depending  upon  the  degree  of  state  involvement.  "Licensing" 
obviously  has  the  widest  range  of  options — professional  state 
board  to  indirect  state/local  regulation.  These  options  relate 
to  the  discussions  of  the  types  of  bodies  in  the  first  part  of 
the  chapter.  The  remaining  forms  of  regulation  require  fewer 
choices.  Under  no  other  form  is  there  a possibility  for  a board- 
type  regulatory  body.  The  direct  involvement  of  a state  agency 
or  department  in  regulation  by  practice  restriction,  reserve  of 
title,  limited  statutory  regulation,  and  registration  was  ex- 
plained previously.  The  lack  of  direct  government  involvement  in 
certification  and  no  regulation  were  also  discussed.  Indirect 
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regulation  through  a state/local  agency  in  ail  forms  of  regula- 
tion is  due  to  the  availibility  of  the  Consumer  Affairs  Division 
and  civil  and  criminal  remedies  protecting  the  rights  of  the 
individual.  The  possibility  of  self-regulation  by  the  industry 
is  also  illustrated  under  registration  and  certification. 

Illustration  6-4  lists  the  various  requirement  options  under 
each  form  of  regulation.  Licensing  again  provides  the  widest 
range  of  options  (19) . The  appropriate  options  were  previously 
discussed  under  each  form  and  are  presented  again  at  this  time  in 
check-list  fashion.  The  options  are  also  defined  in  Appendix  I 
immediately  following  this  chapter.  This  table  provides  at  a 
quick  glance  the  available  options  for  the  stipulation  of  require- 
ments and  prerequisites  for  each  form.  These  are  not  intended  to 
exhaust  all  possibilities,  but  are  the  major  aspects  to  be  con- 
sidered. It  should  be  noted  that  the  17  options  listed  under 
certification  are  industry  rather  than  governmental  decisions. 

The  use  of  Illustrations  6-3  and  6-4  in  making  a decision  may  be 
better  served  if  evaluated  in  conjunction  with  each  other,  i.e. 
the  more  options  one  adds  the  greater  the  need  for  a different 
type  of  regulatory  body. 
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DECISION  CHART  TO  DETERMINE 
THE  FORM  OF  REGULATION 


Source:  Compiled  by  the  Office  of  the 

Legislative  Auditor. 


fl lustration  6-2 
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ALTERNATIVE  REGULATORY  BODY 
UNDER  EACH  FORM  OF  REGULATION 


LICENSING 

PRACTICE 

RESERVE  OF  TITLE 

LIMITED  STATUTORY 

REGULATION 

REGISTRATION 

CERTIFICATION 

NO  REGULATION 

PROFESSIONAL  STATE  BOARD 

► Multi-member;  or 

► Commissioner 

PROFESSIONAL  PUBLIC  STATE 
BOARD 

► Multi-member 

o 

PUBLIC  STATE  BOARD 

► Multi-member;  or 

► Commissioner 

o 

STATE  DEPARTMENT/AGENCY 

► Direct  involvement 

o 

o 

o 

o 

o 

PROFESSIONAL  ASSOCIATION 

► Industry  involvement 

o 

o 

STATE/LOCAL  AGENCY 

► Indirect  involvement 

► Civil/Criminal  Sanctions 

o 

o 

o 

o 

o 

o 

o 

Indicates  present  form  of  regulation 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  6-3 
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ALTERNATIVE  REQUIREMENTS  UNDER 
EACH  FORM  OF  REGULATION 


LICENSING 

PRACTICE 

RESERVE  OF  TITLE 

LIMITED  STATUTORY 

REGULATION 

REGISTRATION 

♦CERTIFICATION 

NO  REGULATION  1 

— 

PRESENT  FORM 

1.  Rule/ Regulation  Making  Entity 

• 

• 

2.  Educational  Requirements 

• 

• 

• 

• 

• 

3.  Experience  Requirements 

• 

• 

• 

• 

• 

4.  Examination 

• 

• 

• 

• 

• 

5.  Right  of  Denial 

• 

• 

• 

• 

m 

• 

6.  Revocation/ Suspension 

• 

• 

• 

7.  Issuance  of  a Document 

• 

• 1 

• 

• ' 

8.  Investigation /Enforcement 

• 

• 

9.  Periodic  Renewal 

• 

• 

• 

10.  Continuing  Education 

* 

• 

11.  Retesting 

• 

• 

12.  Reciprocity /Comity 

• 

• 

• 

• 

• 

• 

• 

13.  Bonding 

• 

• 

• 

• 

e 

14.  Recovery  Fund 

• 

# 

15.  Errors  and  Omissions  Insurance 

• 

• 

• 

• 

• 

16.  Fees 

• 

• 

• 

• 

• 

17.  Individual  Oriented 

m 

# 

• 

• 

• 

• 

• 

• 

18.  Facility  Oriented 

• 

• 

• 

• 

• 

19.  Peer  Review 

• 

• 

• 

•Determined  by  industry  body 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  6-4 
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